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EXECUTIVE SUMMARY 

 In the past 3 years, over $850 million in new money has flowed into the state of Texas for 

the stated purpose of improving Homeland Security.  While the $850 million mentioned above 

flows through the appropriations process, there is an indeterminate amount of funds, estimated to 

be as much as $350-$500 million, that flows directly to entities throughout the state, thereby 

circumventing legislative oversight.1  As the body tasked with the protection and well-being of 

Texas citizens as well as the oversight of state agencies, the Senate, at the direction of the 

Lieutenant Governor, has attempted to gain a better understanding of the flow and use of federal 

homeland security dollars.  

 The state relies upon the Councils of Government (COGs) and regional networks to 

utilize Homeland Security Grant monies and implement protective measures.  This money 

typically flows through the State Administrative Agencies and most recently has been received 

in one of two types of grant funding allocations, 1) First Responder Grants and 2) Bioterrorism 

Grants.

SUMMARY OF RECOMMENDATIONS 

1. The Legislative Budget Board should require each agency to include in its Legislative 
Appropriations Requests (LARs) a separate line item in the method of finance showing 
the amount of homeland security funds received by the agency. 

2. The Legislative Budget Board should require that each agency and university submit the 
types of grants applied for and the matching requirements for those grants and report the 
findings to the Legislature before the start of each session.

                                                          
1 G. Dube email, November 29, 2004.  pg. I-64 
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3. The Office of the Governor should establish procedures to identify all federal homeland 
security funding and ensure that this funding is expended in a manner that supports the 
state and national strategic plans, with special emphasis on funds that flow directly to 
entities not overseen by the State Administrative Agencies. 

4. The Office of the Governor should assess internal controls used by the State's 
Administrative Agencies for Homeland Security funding to ensure appropriate safeguards 
are in place to minimize the potential for waste, fraud and abuse. 

5. Homeland security dollars should be spent in a manner that ensures that the state receives 
maximum collateral benefit. 

6. In order to ensure greater accountability, the Legislature should consider appropriating all 
Homeland Security Funds that are directed to any state agency or sub-division of the state 
government. 

PROCEDURAL BACKGROUND 

The Senate Finance Committee was charged with conducting a thorough and detailed 

study of the following issue, including state and federal requirements, and preparing 

recommendations to address problems or issues that are identified.  The Senate Finance 

Committee (the Committee) met in accordance with the following Public Safety interim charge: 

 Funding for Homeland Security. Monitor and report on the amount and uses of  federal 
 homeland security dollars in Texas appropriated through the Governor's Office and 
 directly to local governments.

 The Committee met pursuant to the aforementioned interim charge in a joint public 

hearing with the Senate Infrastructure Development and Security Committee in Austin, Texas, 

on April 13, 2004, to consider invited testimony provided by the Legislative Budget Board, the 

Office of the Governor, the Texas Department of Health, the Texas Association of Regional 

Councils, the Texas Engineering Extension Service, and the Capitol Area Planning Council. The 
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Committee solicited public testimony on the interim charge in a public hearing in Austin, Texas, 

on July 20, 2004; however, none was provided. 

  The Committee extends its thanks to those who participated in the hearing, and assisted 

with or made presentations before the Committee.

BACKGROUND

 In order to ensure that homeland security dollars are spent in a manner that best provides 

local response capability in the event of a disaster or terror event, Texas' structure of addressing 

homeland security preparedness is built upon the existing system of Councils of Government 

(COGs) and existing regional networks.  This has been instrumental in ensuring all areas of the 

state are well prepared in case of an emergency.  

 The funding allocations from the federal agencies are in constant flux (Figures 1, 2, 3).  

Texas state agencies in past years have received direct grant funding from the various federal 

agencies to respond to events relating to homeland security. However, these funds are usually 

one-time funding for a specific purpose. 

 The Texas Engineering Extension Service (TEEX) and the Texas Department of State 

Health Services (TDSHS) are the two primary administrative of grant funds. Other agencies 

receive direct grants as well.  They include state universities and health science centers, the 

Adjutant General's Department, Texas Workforce Commission, Texas Commission on 

Environmental Quality, Texas Department of Agriculture, and Texas Animal Health 

Commission.2

                                                          
2 Gerry Dube, Analyst, Legislative Budget Board, "New Federal Funding for Homeland Security in Texas,"  
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STATE ADMINISTRATIVE AGENCIES

 The two largest recipients of federal homeland security funds are the Texas Engineering 

Extension Service (TEEX) and the Texas Department of State Health Services (TDSHS).  These 

two agencies are deemed the State Administrative Agencies (SAA) of the grant funding which is 

passed on to the local communities (e.g. COGs) for actual purchases.  This allows the state some 

degree of control over how the funds are being allocated, ensuring all areas of the state are able 

to address their issues in accordance with federal guidelines.

Texas Engineering Extension Service 

 In 1996, following the Oklahoma City bombing, Congress passed the Nunn-Lugar 

Dominici program.  The program identified the 120 largest cities in the United States based 

purely on census figures.  The Department of Defense provided Weapons of Mass Destruction 

(WMD) and terrorism training to these cities.  Within this program, each city was initially 

allocated $300,000 in Department of Defense and Department of Energy surplus equipment.  

The program also included limited training and exercise components.3  Funds are now allocated 

through two programs discussed later in this report, the State Homeland Security Grant Program 

and the Urban Area Security Initiative.

 Fiscal year 1999 was the beginning of the State Domestic Preparedness Equipment 

Program in which the Department of Justice allocated funding to the states for first responder 
                                                                                                                                                                                          
   testimony presented to Senate Infrastructure Development and Security Committee and  the Senate Finance  
   Committee,  April 13, 2004. pg. I-28 
3 Charley Todd, Director of Domestic Preparedness, Texas Engineering Extension Service, "State Homeland  
   Security Grant Programs" testimony presented to the Senate Infrastructure Development and Security Committee  
   and the Senate Finance Committee April 13, 2004.  pg. I-44 
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equipment.  Each state was asked to identify a State Administering Agency (SAA).  Due to its 

active involvement at a national level in WMD/terrorism planning and training activities, TEEX 

was named the SAA for the State of Texas.  In 2000, the equipment program began in earnest, 

and Congress required the states to complete a needs assessment and statewide domestic 

preparedness strategies.4

 Since the tragedy of September 11, 2001, the Office of the President and the Governor 

have put together strategic plans outlining the standard protocol in the event of a terrorist attack 

or natural disaster.  The President released the National Strategy for Homeland Security 

providing state officials with an outline of how to develop and implement a strategic plan in their 

state.

 The first statewide assessment of threat, vulnerability, required capabilities, existing 

capabilities, and needs was performed in 2000.  Ninety-five jurisdictions completed the first 

assessment.  The second assessment began in January of 2003 with 753 jurisdictions 

participating.  The most current assessment was performed for 2004 with 928 jurisdictions 

participating, representing 96% of the state's population.5

 The Department of Homeland Security, Office for Domestic Preparedness, required that 

each state have a strategy completed and approved in order to receive 2004 grant funding.  Texas 

had the first plan to be unconditionally approved on January 30, 2004. 

The Texas Department of State Health Services 

                                                          
4 ibid. pg. I-33 
5 Charley Todd, Director of Domestic Preparedness, Texas Engineering Extension Service, "State Homeland  
   Security Grant Programs" testimony presented to the Senate Infrastructure Development and Security Committee  
   and the Senate Finance Committee April 13, 2004.  pg. I-41  
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 The Texas Department of State Health Services (TDSHS) began operations in the late 

1800's as the Texas Quarantine Department with its main responsibilities being disease 

quarantine and sanitation.  TDSHS underwent many additions and reorganizations in subsequent 

years, adding vital statistics collection and numerous health related programs.  Today, TDSHS 

performs many public health services such as disease surveillance, laboratory analysis, health 

promotion and education, consulting, health planning data collection and analysis, vital statistics 

and environmental regulation.  TDSHS also provides direct health care services through its 

regional offices and network of clinics in rural areas without local health departments or other 

local providers.6

 The health department system in Texas is a decentralized system of operation.  The local 

health departments of a city or county are independent of the state health department.  In Texas, 

there are eleven public health regions, eight regional headquarters and nine additional regional 

offices around the state.  The main purpose of the regions is to provide public health services in 

areas lacking local health departments, to include: 

core public health services,

direct health care, and 

regulatory services.7

 The introduction of federal funding for homeland security operations relating to 

bioterrorism, local and regional health department responsibilities has resulted in expanded 

responsibilities to include: 

                                                          
6 House Concurrent Resolution 44 Work Group. The State of Public Health: Local and State Government Issues in 
   Texas, Report Resulting from HCR 44 of the 75th Legislature. 1998.   pg. I-53 
7 ibid. pg. I-53 
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Regional Planners, 

Regional Strategic National Stockpile Coordinators, 

Regional Epidemiology Response Teams, 

Biological Emergency Response Team, 

Texas Laboratory Response Network, 

Bioterrorism Trainers, and 

Bi-National Coordinators for Public Health Preparedness and Response. 

 Detection of a bioterrorism attack is not something that is done by equipment.  Rather, it 

takes evaluation of disease reports by trained public health epidemiologists.  Human intelligence 

is used to identify increased health services needs generally associated with communicable 

diseases.  Therefore, the grant allocations to local health departments consist largely of personnel 

cost.

State Universities 

 Universities have received various grants for homeland security with the vast majority of 

the funds directed to research and laboratory enhancements.  The universities identified as 

receiving grants include: 

The University of Texas Medical Branch at Galveston, 

The University of Texas at Austin, 

The University of Texas at San Antonio, 

Texas A&M University System, Texas Veterinary Medical Diagnostic Laboratory, 

The University of Texas Health Science Center at San Antonio, and 
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The University of Texas Health Center at Tyler. 8

 The University of Texas Medical Branch at Galveston (UTMB) has received the largest 

share of homeland security funding.  The grants to UTMB include $110.1 million for the 

National Biocontainment Laboratory, $48.3 million for the Center for Biodefense and Emerging 

Infections, and $70.9 million for 58 research grants, accounting for 26.8% of total homeland 

security funding for fiscal years 2002-04.9

 All of the universities listed above have received grants, for research and/or laboratory 

construction, identified after September 11, 2001.  Other universities may have been receiving 

homeland security grants prior to the events of September 11, 2001, but were not identified. 10

Other Agencies 

 In past years other various agencies have received direct grants from federal agencies.  

Those agencies include: 

-Adjutant General's Office    -Texas Department of Public Safety, 

-Governor's Criminal Justice Division  -Texas Workforce Commission 

-Texas Commission on Environmental Quality -Texas Department of Agriculture 

-Texas Animal Health Commission.11

                                                          
8 Gerry Dube, Analyst, Legislative Budget Board, "New Federal Funding for Homeland Security in Texas,"  
   testimony presented to Senate Infrastructure Development and Security Committee and  the Senate Finance   
   Committee,  April 13, 2004.  pg. I-27 
9 ibid.  pg. I-27 
10 Gerry Dube, Analyst, Legislative Budget Board, "New Federal Funding for Homeland Security in Texas,"  
     testimony presented to Senate Infrastructure Development and Security Committee and  the Senate Finance   
     Committee,  April 13, 2004. 
11 ibid.  pg. I-27 
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 Homeland security funding for these agencies for fiscal years 2002-04 totaled $52.25 

million, representing 6% of the total received by the state.12 Of the agencies listed above, the 

Department of Public Safety and the Animal Health Commission were the only two still 

receiving grant funding in fiscal year 2004. 13  All other grant funds have ceased, either because 

they were for a one time use or have been shifted into one of the two SAA's for the purpose of 

consolidation and/or ease of tracking.14

GRANT FUNDING ALLOCATIONS 

 Homeland Security grants typically fall within two types of grant funding allocations - 

First Responder Grants and Bioterrorism Grants.  These allocations fund various types of 

programs.  Following is a discussion of the most typical grants received in Texas.

First Responder Grants 

 The Texas Engineering Extension Service serves as the SAA that manages grants 

received by the Office for Domestic Preparedness.  The two grant programs administered by the 

agency are the State Homeland Security Grant Program (SHSGP) and the Urban Area Security 

Initiative (UASI).15

                                                          
12 ibid.  pg. I-27 
13 ibid.  pg. I-27 
14 Ibid 
15 Charley Todd, Director of Domestic Preparedness, Texas Engineering Extension Service, "State Homeland  
    Security Grant Programs" testimony presented to the Senate Infrastructure Development and Security Committee  
    and the Senate Finance Committee April 13, 2004.   pg. I-33 
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Objective: 
To enhance the capacity of State 
and local first responders to 
respond to terrorism incident 
involving chemical, biological, 
nuclear, radiological, incendiary, 
and explosive devices. 

Use and Restrictions:
States will receive an allocation of 
funds to purchase equipment for 
State and local first responders, in 
accordance with the authorized 
equipment list included in the 
Application Kit, and an allocation 
to support the planning and 
conduct of exercises. 
Administrative funds will be 
provided to conduct 
comprehensive threat and needs 
assessments and to develop and 
implement a Statewide Domestic 
Preparedness Strategy to enhance 
first responder capabilities to 
respond to a terrorist incident. 

Matching Requirements:
There is no match requirement for 
this program. 

State Homeland Security Grant Program

 The larger of the two grants is the SHSGP at 

approximately $87 million for FY2004.  (Figure 4).   

The eligible entities receiving these funds from the  

SAA are: 

Counties,

Incorporated Municipalities, 

Federally recognized Tribes, and

Councils of Government (for specific regional 

purposes).16

 To be eligible, these entities must complete the 

statewide assessment and have an Emergency Operations Plan.  Additionally, port authorities, 

transit agencies and school districts associated with eligible  

cities or counties may receive funding. 17

 The state is allowed to use no more than 20% of the grants received for state needs.  

Texas has awarded the majority of the funds to the local jurisdictions, and in fiscal year 2004, the 

allocation to the state will be less than 10%.18

                                                          
16 ibid.  pg. I-44 
17 ibid.  pg. I-44  
18 ibid.  pg. I-45 
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Objective 
To enhance local emergency, prevention and response 
agencies' ability to prepare for and respond to threats 
or incidents of terrorism involving weapons of mass 
destruction (WMD). This program will also enhance 
selected mass transit authorities' protection of critical 
infrastructure and emergency preparedness activities. 

Use and Restrictions 
Funds provided under this grant are designed to 
address the unique needs of large urban areas and mass 
transit authorities. Funds can be used for equipment, 
training, exercises and planning. No more than 3 
percent of the grant award may be used for 
management and administrative purposes. Urban areas 
must submit a valid jurisdictional assessment and 
Urban Area Homeland Security Strategy to ODP, as 
well as apply online using the Department of Justice 
(DOJ) Office of Justice Programs (OJP) Grants 
Management System (GMS). 

At least 80 percent of all urban area funding provided 
through the UASI Program must be obligated by the 
State to the designated urban area within 60 days after 
the receipt of funds.

Matching Requirements 
There is no match requirement for this program.

Urban Area Security Initiative

 UASI funding to local jurisdictions for fiscal year 2004 was approximately $39 million.  

The eligibility requirements are the same as the SHSGP; however, eligibility is limited to three 

urban areas.  The defined urban areas are:

Houston Urban Area - City of Houston, 

Harris County, Fort Bend County, 

Galveston County, Montgomery County, 

Brazoria County, and Port of Houston, 

Houston Transit Authority 

Dallas Urban Area - City of Dallas, Dallas 

County, Denton County, Collin County, 

Kaufman County, Rockwall County, and 

Tarrant County 

San Antonio Urban Area - City of San 

Antonio, Bexar County, Comal County19

                                                          
19 ibid.  pg. I-36 
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Objective  
To improve state and local health department 
capacity to detect, identify and respond to the 
intentional release of harmful bacteria or virus, 
thereby improving the level of public health 
preparedness in Texas to assure a rapid and 
appropriate response to a bioterrorist attack. 

Use and Restriction 
The funds must be spent according to a state 
work plan submitted to, and approved by the U.S. 
Center for Disease Control and Prevention.  The 
plan must adhere to the guidelines provided by 
CDC in 7 focus areas.  The funds delivered to 
local government must be contracted to local 
health departments according to work plans 
submitted to, and approved by the TDSHS.  
These funds are for public health preparedness 
and not first responder or other service areas.  
The funds may not be used to supplant existing 
services and must demonstrate improvements in 
public health preparedness capabilities.  There is 
no federally required formula for distribution of 
funds to local health departments; the amount and 
process is left up to the state. 

Matching Requirements 
There are no matching requirements. 

Bioterrorism Grants 

 The Texas Department of State Health 

Services serves as the SAA to manage grants 

received from the U.S. Center for Disease Control 

and Prevention (CDC) and the Health Resources 

Services Administration (HRSA).   

The two grant programs administered by the 

agency are the Bioterrorism Public Health 

Preparedness Grants and the National 

Bioterrorism Hospital Preparedness Program.20

Bioterrorism Public Health Preparedness 

Grants

 Bioterrorism Public Health Preparedness grants are allocated to the states to improve 

statewide capacity to detect bio-terrorism attacks and to provide funding to local health 

departments to prepare for response to a bioterrorism attack.  The Texas Department of State 

Health Services administers this grant, while the CDC outlines the focus areas which must be 

included in the grant application.  The Texas Department of State Health Services, in its capacity 

                                                          
20 Eduardo Sanchez, M.D., MPH, Commissioner of Health, and Texas Department of State Health Services 
"Preparing Texas for a Public Health Emergency: Getting the best Results from Federal Dollars," Testimony 
presented to the Senate Infrastructure Development and Security Committee and the Senate Finance Committee 
April 13, 2004.  pg. I-63 
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as the SAA, prepares the state's grant application outlining the method of allocation within the 

focus areas identified by the CDC.  The focus areas for the 2004 allocation included:21

Focus Area A -Preparedness Planning and Readiness Assessment; including the strategic 

National Stockpile (SNS) program and Small pox Activities. 

Focus Area B - Surveillance and Epidemiology Capacity 

Focus Area C - Laboratory Capacity - Biological Agents 

Focus Area D - Laboratory Capacity - Chemical Agents 

Focus Area E - Health Alert Network/ Communication and Information 

Focus Area F - Risk Communication and Health Information Dissemination 

Focus Area G - Education and Training 

 The TDSHS allocates funds to the local health departments according to the following 

method: a fixed amount of $20,000 and an additional $1.52 per capita is reserved for the health 

agency for each county.  Additionally, in 2004 funding, there was an allocation for small pox 

vaccinations calculated at $.016 per capita.22 (Figure 4, 5)  From August 2001 to August 2004, 

TDSHS received approximately $115 million in Bioterrorism Public Health Preparedness 

Grants.  Another $51.8 million is expected in FY 2005. 

 Where there is no county or city health department, the allocation for the county is sent to 

the regional health department to provide services to all counties within the region lacking a 

local health department.  23

                                                          
21 ibid.  pg. I-55   
22 ibid.  pg. I-21 
23 ibid.  pg. I-63 
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 In instances where both a city and county health department exist, the same allocation is 

made based on the county population and the allocation is then split between the two entities. 

The TDH regional director facilitates negotiations among the city and county departments to 

develop a single plan with coordinated activities.24

National Bioterrorism Hospital Preparedness Program

  The National Bioterrorism Hospital Preparedness program, administered by the 

Texas Department of State Health Services25, is a perpetual program which includes funding for 

planning and implementation of activities 

designed to prepare regional health care systems  

for incidents of terrorism or other public health 

emergencies. In order to ensure funds were spent

in the manner in which they are intended, the 

Health Resources and Services Administration 

(HRSA) initially required hospitals to address 6 

priority areas; Administration, Regional Surge Capacity, Emergency Medical Services, Linkage 

to Public Health Departments, Education and preparedness Training and Terrorism Preparedness 

Exercises.  Funds are now focused on meeting 16 critical benchmarks that will further enable 

hospitals to respond to acts of terrorism and other emergencies.   

 HRSA requires that at least 80% of the funds allocated to Texas go to hospitals, 10% may 

be used for operational costs and 10% may be used for statewide planning.  The actual 

                                                          
24 ibid.  pg. I-56   
25 ibid.  pg. I-62   

Objective: 
To provide funding to health care 
institutions to increase their preparedness 
and response capability to bioterrorist attack 
as measured against 6 critical benchmarks. 

Use and Restriction: 
At least 80% of funds must go to Texas 
healthcare institutions (hospitals, community 
health center).  The remainder may be used 
for statewide projects or administration 
(10%each)

Matching Requirements: 
This program has no statutory formula or 
matching requirements. 
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2004
Allocation to Hospitals, Clinics and Local 

Health care Providers from TDSHS 

Fixed amount per hospital   $5,500 
Additional per capita             +  1.147/capita

allocation, however, was as follows:  85% hospitals, 4% operations costs, and 11% statewide 

planning.  Funding for statewide planning functions include allocations for Clinics, Poison 

Control Centers (PCC), Metropolitan Medical Response System (MMRS), Bureau of 

Radiological Control (BRC), Health Alert Network and Public Health Nurses.26

 The TDSHS allocates funds to hospitals, clinics and other health care providers according 

to the following method: a fixed amount of 

$5,500 per hospital and an additional 

$1.147 per capita. (Figure 6) 

 The total amount of funds 

distributed to hospitals was $28.2 million 

for Fiscal year 2004.  Operations allocations were $1.4 million and other planning allocations 

were $3.7 million.  This resulted in the hospital allocation receiving the aforementioned 85% of 

the total allocation, exceeding the required 80% level.27

Other Direct Grants 

 As situations arise, various state agencies, universities and local units of government are 

able to apply for federal grants directly.  These grants vary in accordance with federal guidelines 

outlining the objectives, uses and restrictions, and formula and matching requirements.  

Therefore, there is no one set of requirements which applies to all of the various grants.  Without 

                                                          
26 ibid.  pg. I-63   
27 ibid.  pg. I-63   
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federal requirements to name a SAA, there is limited ability to track these grants unless they are 

issued to an agency which falls under the state legislative appropriations authority. 

 The Legislative Budget Board (LBB) has the ability to track funds received by various 

state agencies and universities and report them to the legislature. 

RECOMMENDATIONS

1. The Legislative Budget Board should require each agency to include in its Legislative 
Appropriations Request a separate line item in the method of finance showing the amount 
of homeland security funds received by the agency. 

2. The Legislative Budget Board should require that each agency and university submit the 
types of grants applied for and the matching requirements for those grants and report the 
findings to the Legislature before the start of each session.

3. The Office of the Governor should establish procedures to identify all federal homeland 
security funding and ensure that this funding is expended in a manner that supports the 
state and national strategic plans, with special emphasis on funds that flow directly to 
entities not overseen by the State Administrative Agencies. 

4. The Office of the Governor should assess internal controls used by the State's 
Administrative Agencies for Homeland Security funding to ensure appropriate safeguards 
are in place to minimize the potential for waste, fraud and abuse. 

5. Homeland security dollars should be spent in a manner that ensures that the state receives 
maximum collateral benefit. 

6. In order to ensure greater accountability, the Legislature should consider appropriating all 
 Homeland Security Funds that are directed to any state agency or sub-division of the state 
 government.  
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Figure 3 
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Program 2002-

2003 

2004 

Local Health Departments (includes SNS & Small pox) $26.9 $32.7 

Public Health Regions (includes SNS & Small pox) $9.2 $10.3 

Strengthen Epidemiology and Surveillance $3.6 $3.4 

Develop Health Alert Network $5.6 $5.0 

Enhance State Laboratory Capacity $5.3 $5.3 

General Preparedness $3.5 $5.7 

Strategic National Stockpile $0.0 $1.6 

Prepare for Small Pox Outbreak $0.0 $3.4 

Binational Communication and Response $0.0 $1.5 

Commissioner of Health

Hospitals
85%

Operation
4%

Statewide 
Planning
11%

HRSA Grant Distribution
Fiscal Year 2004

Figure 5 

Figure 6 
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EXECUTIVE SUMMARY 

 Article VIII agencies are the primary regulatory agencies of the state.  The nature 

of the services these agencies provide to Texas businesses and individuals enables them 

to charge a variety of fees, fines, and penalties to support their own functions and 

possibly to contribute revenue to the state.  These 36 agencies are funded through  

various arrangements, with some agencies making a net contribution to the state, others 

requiring additional state funds, and others costing the state no net revenue. 

 The Committee examined the various groups of agencies, a recent history of their 

fee schedules, and the impact to the overall state budget to formulate recommendations 

for the next regular session. 

Summary of Recommendations 

1. Consider any Sunset Commission recommendation to merge additional agencies 
under the Texas Department of Licensing and Regulation to achieve efficiencies 
for licensees. 

2. Include an Article IX rider that requires each regulatory entity to report the 
amount of fees, fines, and penalties assessed and collected to the LBB on an 
annual basis. 

3. Give agencies the incentive to collect fines and penalties in an efficient manner by 
allowing each agency to retain a portions of the money collected. 
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PROCEDURAL BACKGROUND 

 The Senate Finance Committee was charged with conducting a thorough and 

detailed study of the following issue, including state and federal requirements, and 

preparing recommendations to address problems or issues that are identified.  The Senate 

Finance Committee (the Committee) met in accordance with the following General 

Government interim charge as follows: 

 Review of Fees. Conduct comprehensive review of and report on fees at state 
 regulatory agencies, including historical information on fee amount, expenditures, 
 appropriations, populations affected and general impact to the state budget.

 The Committee met pursuant to the aforementioned interim charge in a public 

hearing in Austin, Texas, on April 12, 2004, to consider invited testimony provided by 

the Texas Department of Licensing and Regulation, the Texas State Board of Medical 

Examiners, the Texas Department of Banking, the Public Utility Commission, the Texas 

Board of Nurse Examiners, the Texas Department of Insurance, and the Texas Legislative 

Budget Board. The Committee solicited public testimony on the interim charge in a 

public hearing in Austin, Texas, on July 20, 2004; however, none was provided. 

 The Committee extends its thanks to those who participated in the hearing, and 

assisted with or made presentations before the Committee. 
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BACKGROUND

 The regulatory model in Texas generally requires regulatory agencies to assess 

fees in an amount sufficient to cover their operations.1  A list of agencies to whom this 

rider applies appears in Appendix 1, pages II-10 and II-11.  There are 3 agencies not 

required to cover their cost of operations.  The State Office of Administrative Hearings, 

the Public Utility Commission, and the Office of Public Utility Counsel require General 

Revenue appropriations above the revenue they collect to operate.

 A number of regulatory agencies are net contributors to the state.  Theses agencies 

raise more revenue than required to cover the costs of their programs.  This creates an 

undedicated revenue stream available to the legislature to fund other important state 

functions.  The net revenue generated by these agencies in FY 2002, 2003 and 2004 was 

$185,079,627, $94,955,940 and $165,746,310, respectively.  The contributions made by 

these agencies, and ultimately the licensees, to General Revenue have traditionally been 

viewed as a premium paid for the privilege of doing business in Texas.

 Through the Self-Directed, Semi-Independent (SDSI) pilot project, the legislature 

has allowed three net contributing agencies to operate independently of the 

appropriations process (Board of Public Accountancy, Board of Architectural Examiners, 

and the Board of Professional Engineers).  Each agency can set its own fees but is 

required to annually remit a certain amount to the General Revenue Fund.  This amount is 

determined by the Comptroller of Public Accounts and is an estimate based on historical 

1  General Appropriations Act, 78th Legislature, Article VIII,  Special Provisions Relating to All 
Regulatory Agencies, Sec. 2, Appropriations Limited to Revenue Collections, p. VIII-87. 
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trends of projected net contributions were the agencies not part of this pilot.  This project 

was extended by the 78th Legislature until September 2009. 2

 There are 6 agencies whose revenues equal their appropriations causing no net 

gain or loss to the state General Revenue.   These agencies are referred to as "self-

leveling" or "self-correcting" agencies.  Self-leveling agencies are required by statute to 

match revenue with the costs of appropriations.  Amounts collected over and above 

agency costs are returned to licensees through reduced assessments.   These over-

collections may not be used by the legislature to fund other government programs.  On 

the other hand, if revenues are too low to match expenses, assessments must be raised in 

order for the agencies to break even.  Self-leveling agencies include the Department of 

Banking, the Office of Consumer Credit Commissioner, the Credit Union Department, 

the Savings and Loan Department, the Department of Insurance, and the Worker's 

Compensation Commission. 

FUNCTIONAL LICENSING MODEL 

 Regulated individuals are frequently willing to accept higher fees in order to 

improve the effectiveness of their regulatory programs.  However, new approaches to 

licensing and regulation have created efficiencies which may help alleviate the need for 

regular fee increases.  Utilizing its functional licensing model, the Texas Department of 

Licensing and Regulation (TDLR) has achieved very positive results not only in its 

regulatory goals, but in its ability to reach them in an efficient manner.    

 Since the agency is organized along functional lines, TDLR’s licensing resources 

can be concentrated when peak loads occur in a particular program.  This avoids the cost 

2 Additional information on SDSI agencies p. II-12. 
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of having to staff individual programs at levels sufficient to handle seasonal or periodic 

peaks all year.  Further, as the license base for a functionally aligned agency grows, 

administrative costs are spread over a larger base, reducing administrative cost per 

license.  Not only does this method distribute fixed costs between regulatory agencies,  it 

has in some cases allowed for certain fee decreases.  As directed by the 78th Legislature, 

TDLR has taken on three new programs with more than 100,000 new licensees, while 

reducing fees in 12 of the 22 programs.3  The fee reductions ranged from 10% to as high 

as 75%.  In addition TDLR met or exceeded over 94% of the agency’s key performance 

measures in fiscal years 2002 and 2003. 

GENERAL IMPACT TO STATE BUDGET 

 Appropriations to regulatory agencies in 2004 - 05 biennial amount to .7% of the 

total state budget.  This translates to $768.9 million All Funds, and $392.9 million in 

General Revenue.4 As mentioned earlier, the net revenue generated by these agencies in  

FY 2002, 2003 and 2004 were  $185,079,627, $94,955,940 and $165,746,310 

respectively.  To the extent it continues to fall within the policy goals of the legislature, a 

portion of licensing assessments will continue to be used to fund general government. 

HISTORICAL INFORMATION ON FEE AMOUNT 

 Historical information on fees and penalties is not readily available . The LBB has 

requested this information from agencies and will provide it as soon as possible.

3 TDLR press release, pp. II-23 - II-24. 
4 Legislative Budget Board, Fiscal Size Up, 2004-2005 Biennium, pp. 4-5. 
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EXPENDITURES AND APPROPRIATIONS 

 Appendix 1, pp. II-20 - II-23 provide detailed documentation pertaining to Article 

VIII expenditures and appropriations. 

RECOMMENDATIONS

1. Consider any Sunset Commission recommendation to merge additional agencies 
under the Texas Department of Licensing and Regulation to achieve efficiencies 
for licensees. 

2. Include an Article IX rider that requires each regulatory entity to report the 
amount of fees, fines, and penalties assessed and collected to the LBB on an 
annual basis. 

3. Give agencies the incentive to collect fines and penalties in an efficient manner by 
allowing each agency to retain a portions of the money collected. 
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Appendix A 
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EXECUTIVE SUMMARY 

 Based on projections by the Legislative Budget Board, the adult and youth populations 

overseen by the Texas Department of Criminal Justice (TDCJ) and the Texas Youth Commission 

(TYC) are projected to increase.  There are two primary forces driving the increase in the adult  

population -- the first being an increase in direct sentences to prison, and the second being a 

decline in adult community supervision caseloads.  The juvenile population increase warrants 

attention as actual commitments are exceeding estimated commitments.  

 Based on the most recent population projections, budget decisions made for the 2004-

2005 biennium need to be revisited in order to accommodate the projected increases in TDCJ 

and TYC populations.  In the immediate future, TDCJ will need a supplemental appropriation of 

approximately $30-$50 million to enable the agency to address population growth in the current 

fiscal year.  TYC will require guidance pertaining to capacity, particularly contract capacity. 

SUMMARY OF RECOMMENDATIONS 

Adult Population

1. Strengthen Judicial confidence in Community Supervision Programs.  Confidence in the 
 programs can be improved by providing increased funding and implementing the use of 
 intermediate sanction facilities for probation revocations. 

2. Address the growing revocation rate of felons on community supervision to prison and 
 state jail. 

3. Reduce the growing population of non-United States citizens housed within TDCJ and 
ensure that those individuals released to foreign governments do not immediately return 
to Texas and subsequently to TDCJ.

4. Additional efforts should be made to reduce the growing geriatric population housed 
 within TDCJ and their ever-increasing medical cost.     
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Youth Population

1. Maintain the Texas Youth Commission contract facility resources and the usable, 
 innovative capacity they provide at a level that is both cost-effective and best meets 
 specialized needs. 

2. Provide additional emphasis and resources to the juvenile probation system to
 encourage the management of juvenile offenders at the local level. 

3.  Improve reading levels of youths committed to Texas Youth Commission facilities.  

PROCEDURAL BACKGROUND 

 The Senate Finance Committee was charged with conducting a thorough and detailed 

study of the following issue, including state and federal requirements, and preparing 

recommendations to address problems or issues that are identified.  The Senate Finance 

Committee (the Committee) met in accordance with the following Public Safety interim charge 

as follows: 

Adult and Juvenile Correction Populations. Monitor population trends in the adult and 
 juvenile correction facilities and determine if budget decisions made in the 78th 
 Legislature remain viable. Make recommendations for improvement, as necessary.  

 The Committee met pursuant to the aforementioned interim charge in a public hearing in 

Austin, Texas, on April 13, 2004, to consider invited testimony provided by the Texas 

Legislative Budget Board, the Texas Department of Criminal Justice, the Texas Board of 

Criminal Justice, and the Texas Youth Commission. The Committee solicited public testimony 

on the interim charge in a public hearing in Austin, Texas, on July 20, 2004; however, none was 

provided.

 The Committee extends its thanks to those who participated in the hearing, and assisted 

with or made presentations before the Committee.
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BACKGROUND

In preparation for the Seventy-Ninth Legislative Session, the Legislative Budget Board's 

(LBB) Criminal Justice Data Analysis Team issued its long term adult and juvenile correctional 

population projections on June 1, 2004.1  The projections provide an early warning that the 

growing prison population will exceed operational capacity in FY 2006, and available population 

capacity in FY 2008.  The LBB projections also alert the Legislature that the previously observed 

decline in juvenile correctional population is expected to reverse and increase slightly in the very 

near future. 

 Another item of concern for legislators revealed by these projections is a continual 

decrease in the adult community supervision direct population through FY 2009, as there is a 

direct correlation between a decrease in the adult community supervision direct population and 

an increase in prison population.  A review of the LBB data, contained in Appendix A, of the 

June 1, 2004, report provides that the decline in this population began in FY 1999 and has 

averaged a 6% decline each year.  This trend was assumed within LBB projections to continue. 

 Additionally, foreign citizens serving sentences in Texas prisons are a concern, as TDCJ 

has experienced a significant decrease, $18.4 million in FY 2004, in anticipated federal funds for 

the confinement of foreign citizens.  As of November 13, 2003, there were 9,777 inmates of 

foreign birth and foreign citizenship.  A final order for deportation had been served through the 

1  Legislative Budget Board, Adult and Juvenile Correctional Population Projections, June 1, 2004 
    http://www.lbb.state.tx.us/Projections/Projections_Report.pdf  
   The LBB assumed these data analysis responsibilities from the former Criminal Justice Policy Council, which was             
    vetoed by the Governor and ceased to exist on September 1, 2003. 
2  Senate Criminal Justice Committee, Interim Report to the 79th Legislature, December, 2004.  pg. 64   
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U.S. Immigration and Naturalization Service for 3,510 of those inmates, 2,290 of which were 

parole eligible.2

 Concerning the Texas Youth Commission (TYC), which operates the state's juvenile 

institutions, the LBB report indicates that the TYC population currently exceeds the available 

internal capacity and will continue to grow through FY 2009.3  TYC has historically utilized 

appropriated funding for contract beds to contain its overages.  As in the adult arena, the referrals 

to Juvenile Probation Departments have a significant impact on the number of offenders housed 

within TYC.  Unlike in the adult population, the LBB projects that these referrals will continue 

to grow through FY 2009, helping to relieve the population pressure on TYC.  Although the 

juvenile correctional population has been somewhat stable over the last few years, any 

significant change to the population drivers such as probation referrals (decrease), direct 

commitments to TYC (increase) and probation or parole revocations (increase) could have a 

major impact on the requirements to house juvenile offenders.4

 As in the juvenile scenario, the projections of increased adult prison population, due 

primarily to an increase in direct commitments to the Texas Department of Criminal Justice 

(TDCJ) and a decrease in the number of adult direct supervision probationers will define the 

environment that will confront the 79th Legislature.5  Funding decisions will be required to 

provide housing for a larger prison population, redirect portions of these offenders to alternative 

programs, or in some other manner provide for the public safety in processing the growing 

offender population. 

3  ibid, 8.     
4 ibid, pg. 9. 
5  ibid, pg. 10. 
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ADULT CORRECTIONS POPULATIONS 

 The LBB projections have identified two major contributors to, or primary drivers of, the 

TDCJ incarcerated populations: the increase in direct sentences to prisons by judges and the 

decline in the adult community supervision direct caseloads.2  Although crime rates and 

unemployment rates have not been incorporated into the LBB projections model, they were 

considered during the development of the projections.6  These items are of interest, as crime rates 

have decreased from a peak in 1988 and have remained steady at a lower level since 2000 along 

with unemployment rates that are expected to decline, even as the adult population (17 and over) 

is growing at 1.8% a year.7  LBB continues to monitor these items for their predictive value in 

future projections as subsequent LBB studies may reinforce the notion that direct sentences to 

prisons and adult community supervision direct caseloads should be addressed. 

 One explanation for the increase in direct sentences to incarceration is found in a survey 

of judges conducted by the Texas Department of Criminal Justice Community Assistance 

Division (CJAD).  This survey reveals that the responding judges would be more likely to use 

community supervision as a sentencing option if: 

There were more specialized caseloads (71%) or residential facilities (84%) and 

 There was more funding to departments utilizing a system of progressive   

  sanctions (77%).8

CJAD also provided information concerning the decline in community supervision direct 

caseloads. Among the numbers for the ten largest Community Supervision and Corrections 

2  ibid, pg. 2, 5. 
6  ibid, pg. 11. 
7  ibid, pg. 11. 
8  TDCJ-CJAD, Summary of Responses to TDCJ-CJAD Sentencing Survey, August 2004. 

http://www.tdcj.state.tx.us/publications/cjad/Survey_1-21_Rev_8-16-04.pdf, pg. 3 



Committee on Senate Finance, Interim Report on Adult and Juvenile Correction Populations

                                                                     III - 6

Departments (CSCD), the Harris County CSCD direct caseload has declined 22.4% since July 

1994, while Tarrant County CSCD and Bexar County CSCD have shown declines of 3.5% and 

6.2% respectively.9

 In an attempt to understand the above numbers, CJAD conducted a review of the 

completion rates for felony probationers for FY 2003.  Probation is completed and closed either 

administratively, through early termination, or when a probationer dies.  Probation is also 

considered closed when it is revoked due to law violations or technical conditions.  CJAD found 

that of 53,007 felons who had their probation closed during FY 2003, 24,575 (46%) were closed 

by revocation and incarceration.10  Among the ten largest departments, the CJAD review 

revealed that felons closed by revocation constituted: 

Harris County CSCD revoked 49% of its closed felons; 

Travis County CSCD revoked 53% of its closed felons; 

Dallas County CSCD revoked 54% of its closed felons; 

Tarrant County CSCD revoked 65% of its closed felons.11

In addition, a prior CJAD presentation provides that felony revocations for technical violation 

have grown by 95% during the period of 1994 to 2003.  This report also found a 14% increase in 

the revocations of felons for a new offense during the same time frame.12

 Confronted with rising prison populations, the 78th Legislature sought to expand the 

prison capacity in a number of ways.  The nine month program at the Substance Abuse Felony 

Punishment Facilities was reduced to six months and consolidated into fewer facilities, freeing 

9  TDCJ-CJAD. Statistical Trends in Community Supervision Report, January 2003. 
http://www.tdcj.state.tx.us/publications/cjad/stattrends2002%20PDF%20Report.pdf, pg. 11 

10  TDCJ-CJAD, Strengthening Community Supervision, Texas Center for the Judiciary Criminal Justice   
     Conference,   May 25, 2004, pg. III-15. 
11  CJAD, Felons closures review FY-2003, pg. III-17. 
12  CJAD, Strengthening Community Supervision, pg. III-16. 
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up beds to be used as inmate transfer beds.  Utilizing the statutory process (commonly known as 

HB 124 authority), additional beds were added to select state jail facilities, and the Hamilton 

Unit was transferred from TYC to TDCJ.  Upon completion of these events, the total capacity of 

the TDCJ Correctional Institution Division will be 154,486 beds, with 97.5% of the total 

designated as the operational capacity of 150,624.13  The LBB projections indicate that by the 

end of FY 2006, the TDCJ system population is expected to reach 151,983 offenders and grow to 

159,084 by the end of FY 2009. 14

 During the committee hearing, a question arose concerning TDCJ's process of leasing 

temporary capacity from county jails and private prison companies to accommodate inmate 

overages.  This method has historically been utilized and was last ended in August of 2002 when 

Rider 64 in the General Appropriations Act was implemented due to sufficient internal capacity 

negating the necessity of the contracted beds.  Those contracts were terminated and the inmates 

transferred into the TDCJ system.  During the last use of temporary contracted beds, the criteria 

for inmates to be assigned to these contract beds were: 

G1 or G2 level of custody (General Population), 

No murder or sexual offenses, no escape risks, 

Must be fully processed through TDCJ's intake system with travel card and admission 
summary completed and a full record established, 

No offenders with felony detainers, no history of escape from an adult penal institution 
within the last ten years, 

No confirmed affiliation to a TDCJ identified security threat group, 

13  TDCJ Current Status and End result of HB 124 Capacity Additions fact sheet, June 10, 2004, pg. III-23. 
14  Legislative Budget Board, Adult and Juvenile Correctional Population Projections, June 1, 2004 
     http://www.lbb.state.tx.us/Projections/Projections_Report.pdf, pg. 3.   
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No offenders on psychotropic medication, 

No chronic medical problems (cardiac, epilepsy, asthma), 

No major disciplinary cases within the last six months, and 

Sentence of 10-15 years preferred, non-violent offender may have sentence of 40 years or 
less, if one violent offense sentence must be 20 years or less.15

 On September 15, 2004, in anticipation of the possible need to again utilize contract beds, 

TDCJ requested proposals from county jails and private prison companies to provide temporary 

capacity beds.  The deadline for submission was set for 3:00 PM on December 10, 2004.16  By 

beginning the contracting process early, expanding the scope of institutions that are eligible to 

bid, and then following up with aggressive negotiation of the cost per day, TDCJ expects to be 

able to reduce the cost of contracted beds to be used within the TDCJ Correctional Institution 

Division.

JUVENILE CORRECTIONS POPULATION 

 In 1995, the Legislature approved the most far-reaching juvenile justice system reforms 

in Texas history, changing how juveniles are handled throughout the juvenile justice system from 

arrest through sanctioning.17  These reforms toughened penalties for juvenile offenders and 

increased funding for prevention, probation and correction policies, and established a progressive 

sanction policy.  The stated goals of these reforms were to increase juvenile offender 

15  TDCJ, Baldwin, September 16, 2004, pg. III-25. 
16  TDCJ Letter from Cheryl Cowart, CTPM, Contract Administrator, September 15, 2004, pg. III-26. 
17  CJPC, the Impact of Juvenile Justice Reforms on the Recycling of Juvenile Offenders, October 2001. 
      http://www.cjpc.state.tx.us/reports/juvsanct/juvOct11.pdf
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accountability in their initial contacts with the juvenile justice system and to provide more 

services and supervision to enforce this accountability.18

 The success of these reforms was evident by January 2001, with the growth within the 

TYC population becoming stable, due also in part to the impact of the diversion policies 

established within the Texas Juvenile Probation Commission (TJPC).19  By January 2003, the 

improvements and enhancements to the juvenile justice system were well established and 

included:

A lower number of felony referrals which reflects the decline in the juvenile arrest rate 
and translates into correctional costs avoided since 1996, 

Correctional costs avoided because of decrease in demand for probation and TYC 
resources due to the lower number of referrals, and 

State avoided approximately $350 million in probation supervision and TYC 
incarceration costs between 1995 and 2001.20

 Primarily due to the successes observed within the juvenile justice system, the 78th 

Legislature swept surplus funds and under-utilized resources from the system to help manage the 

budget shortfall of 2003.  TYC transferred the Hamilton Youth Facility to the TDCJ, removing 

544 beds from their internal capacity.  Along with this reduction, the number of contract beds 

was reduced from 768 beds to 600 beds.21  For the 2004-2005 biennium, appropriations to TYC 

were reduced by $32 million or 7% of 2002-2003 appropriations.   The current combination of 

internal capacity and contract beds is 5,046 and fits within LBB projections until approximately 

18  ibid, pg. i. 
19  CJPC. Biennial Report to the Governor and the 77th Texas Legislature, January 2001 
      http://www.cjpc.state.tx.us/reports/bienrep/Biennial2001.pdf, pg. 41 
20  CJPC, Biennial Report to the Governor and the 78th Texas Legislature, January 2003 
      http://www.cjpc.state.tx.us/reports/bienrep/2003Biennial.pdf, pg. 57 
21  Dwight Harris Letter to LBB, May 14, 2004, pg. III-27. 
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FY 2008, which projects an end of year total of 5,147 youths. 22  A reduction of contract beds as 

proposed in the TYC legislative appropriations request for FY 2005 and FY 2006 would reduce 

TYC total capacity to 4,809 beds.  If LBB projections hold true, this number of beds will be 

insufficient for the LBB projected population for May 2006 of 4,841 incarcerated youths.  The 

LBB projections are based on an average increase in commitments to TYC of 1.6% per year until 

FY 2009. 23  However, recent observations have noted that three counties, which account for one-

third of the total commitments to TYC, have significantly increased their commitments as 

follows: 

Harris County's commitments are up 32 % in FY 2004 (400 to 527), 

Bexar County's commitments are up 20% in FY 2004 (188 to 226), and 

Tarrant County's commitments are up 12% in FY 2004 (170 to 190).24

 It should also be noted that, as with the TDCJ system, which operates more efficiently at 

an operational capacity of 97.5%, the juvenile system operates more efficiently at a 98% 

population level.  The rationale for both is that operating at less than 100% total population 

allows the system to handle population spikes and transfer requirements and to assign youths to 

the appropriate security and treatment institutions.   

 An additional factor in the funding and capacity needs of TYC is the length of time 

served component.  Ninety-four percent of youths committed to TYC are serving indeterminate 

sentences, placing the juvenile under the jurisdiction of TYC until the juvenile's 21st birthday.25

The length of time served within TYC is determined by the juvenile's commitment offense, time 

22  TYC Bed Capacity and population summary, LAR, September 20, 2004, pg. III-29. 
23  LBB, Adult and Juvenile Correctional Population Projections, June 1, 2004 
     http://www.lbb.state.tx.us/Projections/Projections_Report.pdf, pg. 13 
24  J. Anderson email, September 20, 2004, pg. III-30. 
25  CJPC, An Overview of Texas Juvenile Justice Population Treads and Dynamics: An Update, March 2003 
      http://www.cjpc.state.tx.us/reports/juvproj/2001trends.pdf, pg.11 
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to complete TYC's re-socialization program and the youth's behavior while in TYC custody.  A 

significant part of the 78th Legislature's cost reductions for FY 2004 and 2005 assumed the 

reduction of the average time served from 22.7 months to 20.7 months.   

 Time served is important because it dictates the capacity levels needed to provide 

housing and services to committed youths.  Time served also dictates the level of programming 

available to the juvenile offender, and ultimately, the performance measures associated with 

those programs.  One example of impacted programming is the effort to improve the reading 

skills of committed youth that arrive at TYC with a number of strikes against them.  According 

to TYC, most employers regard completion of a GED or high school diploma as a prerequisite 

for entry-level jobs.  TYC states that the majority of youths can pass the GED if they posses 

reading and math skills at the 9th grade level.   

Almost 90% of offenders are reading below grade level for their age. 

On average these youths are functioning four to five grade levels below the expected 
grade level for their age.  Median age at intake is 16 years old while their median grade 
level is between 5th and 6th grades. 

Over 75% of those committed have a below average IQ. 

Currently 44% of youths at TYC are eligible for and receive special education services. 

Ten percent of TYC population are identified as limited English proficient and are 
provided special language support.26

TYC has been able to exceed its budgeted performance target of 17% of youth reading at grade 

level at release, with a success rate of 19.4% in this category for FY 2003.27  Their experience is 

that a youth will gain one month of reading level for each month of instructions, with the average 

length of stay at TYC being 21 months (17 months for general offenders which account for 60% 

26  Dwight Harris Letter to Senator Ogden, April 23, 2004, pg. III-31. 
27  ibid, pg. III-32. 
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of their population). 28  Based on this information, an offender would have to gain seven years of 

educational progress in less than two years of instructional time, while in TYC custody.29

RECOMMENDATIONS

 Texas Department of Criminal Justice's Correctional Facility population trends reveal 

that the budget decisions made in the 78th Legislature need to be revisited.  Based on the known 

FY 2005 budget shortfalls, reductions in federal funds to TDCJ, and increasing medical costs, 

current resources will not support the increasing prison population as projected by the LBB.

 The prison population is expected to exceed the operational capacity of TDCJ by FY 

2006 unless policy initiatives are implemented to: 

1. Strengthen Judicial confidence in Community Supervision Programs.  Confidence in the 
programs can be improved by providing increased funding and implementing the use of 
intermediate sanction facilities for probation revocations. 

2. Address the growing revocation rate of felons on community supervision to prison and 
state jail. 

3. Reduce the growing population of non-United States citizens housed within TDCJ and 
ensure that those individuals released to foreign governments do not immediately return 
to Texas and subsequently TDCJ. 

4. Additional efforts should be made to reduce the growing geriatric population housed 
within TDCJ and their ever increasing medical cost. 

 Texas Youth Commission Correctional Facility population trends reveal that the 

budgetary decisions made by the 78th Legislature to reduce TYC institution capacity should be 

revisited.  Recommendations are as follows: 

28  ibid, pg. III-32. 
29  ibid, pg. III-32. 
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1. Maintain TYC contract facility resources and the usable, innovative capacity they provide 
at a level that is both cost-effective and best meets specialized needs. 

2. Provide additional emphasis and resources to the juvenile probation system to
 encourage the management of juvenile offenders at the local level. 

3.  Improve reading levels of youth committed to Texas Youth Commission facilities,   

To accomplish the above goals intended to stabilize the adult and juvenile correctional 

facility population growth over the long term, the Committee will have to consider new funding 

or face a costly expansion of the state's correctional facility capacity. 
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EXECUTIVE SUMMARY 

 With a growing statewide population and a goal of moving people and goods 

efficiently across our cities and our state, transportation funding continues to be an 

important issue for the State of Texas.  Historically, the State Highway Fund (Fund 006) 

has been the major source of revenue for improving our state's highway system.  Portions 

of revenue from the state motor fuels tax and vehicle registration fees, and 

reimbursements from the federal government are all deposited in the State Highway Fund 

(Fund 006). These specific revenues then become constitutionally dedicated to promoting 

public road construction, acquisition, maintenance, and policing of the state highway 

system. 

 Considering the potential impacts of changes mandated by the Texas Legislature, 

upcoming changes mandated by federal reauthorization legislation, and the large amounts 

of money that flow into and out of the fund on a monthly basis, it is key that all available 

resources are being used in an efficient and appropriate manner.  The Committee has 

examined the testimony presented at the March 15th, 2004,  Senate Finance Hearing and 

has formulated the following recommendations regarding Fund 006 for the next regular 

legislative session. 

Summary of Recommendations 

1.  The Legislature and state should more carefully appropriate and monitor Fund 006 to 
ensure expenditures are constitutionally appropriate.  

2.  The Legislature should closely watch and try to ensure the federal highway fund 
reauthorization legislation is maximized to solve our states most pressing highway 
transportation needs. The Legislature should strongly encourage the federal 
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government to increase the state's share of transportation dollars to make it more 
equitable as compared to the amount of gasoline taxes paid by Texas taxpayers. 

3. The Legislature should consider alternate funding for the Texas Department of Public 
Safety (DPS) from a portion of the fine, license, and weight revenues collected. 

4.  The sheer size of the budget of the Texas Department of Transportation (TxDOT) 
coupled with the significant new financial authority granted to the agency during the 
78th Legislative Session calls for improvements to the agency's financial reporting 
methods. 

5.  The sweeping changes created by House Bill 3588, 78th Legislature, Regular Session,  
are still being tested as to their impact on Fund 006 and the state's ability to better 
meet the transportation needs of the State of Texas and its communities.  The 
Legislature should continue to monitor the implementation and effects of House Bill 
3588 and its impact on the future of Fund 006. 

6.  The Legislature should review the appropriateness of TxDOT maintaining large fund 
balances outside the state's treasury and outside the appropriations process. 

PROCEDURAL BACKGROUND 

 The Senate Finance Committee was charged with conducting a thorough and 

detailed study of the following issue, including state and federal requirements, and 

preparing recommendations to address problems or issues that are identified.  The Senate 

Finance Committee (the Committee) met in accordance with the following Economic 

Development interim charge as follows: 

Fund 006.  Review revenue sources into and appropriations out of Fund 006. Review 
policy decisions by the 78th Legislature that will impact the future of the Fund. Make 
recommendations for improvement, as needed.

 The Committee met pursuant to the aforementioned interim charge in a public 

hearing in Austin, Texas, on March 15, 2004, to consider invited testimony provided by 

Congressman Michael Burgess, Federal Highway Administrator Mary Peters, the Texas 
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Department of Transportation, the Texas Department of Public Safety, and the Texas 

Legislative Budget Board. The Committee solicited public testimony on the interim 

charge in a public hearing in Austin, Texas on July 20, 2004; however, none was 

provided.

 The Committee extends its thanks to those who participated in the hearing, and 

assisted with or made presentations before the Committee. 

BACKGROUND

 Fund 006 is funded primarily through motor vehicle registration fees, the motor 

fuels taxes, motor fuel lubricant taxes, federal matching receipts and interest on state 

deposits and treasury investments. Specifically, the Texas Constitution, Section 7-a, 

Article VII states that revenues collected from motor vehicle registration fees, motor fuel 

taxes, and motor fuel lubricant taxes are dedicated for acquiring rights-of-way, 

constructing, maintaining, and policing public roadways, and for administering laws 

prescribed by the Legislature pertaining to the supervision of traffic and safety on such 

roads.   The Texas Constitution in Section 7-b, Article VIII dedicates federal revenues 

received as reimbursement for state expenditures made from dedicated funds for the same 

purposes. Other revenues collected are considered non-constitutionally dedicated and 

expenditures of these funds are not subject to the constitutional mandates.  The fund is 

also subject to numerous statutory guidelines and provisions which discuss the use of the 

funds and requirements for bonds, loans and notes.1

1 Texas Transportation Code Sections: 222.001, 222.002, 222.003, 201.115, 201.962, 201.963, 201.964. 
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REVENUE SOURCES INTO FUND 006 

 Fund 006 receives revenues from the following sources:  state motor fuels tax, 

federal funds, motor vehicle registration fees, sales tax on lubricants, and other revenues.2

 See Appendices A, B, and C. 

State Motor Fuel Tax 

 The State Motor Fuel Tax provides approximately 35.4% of the biennial revenues 

to Fund 006, for FY 04-05 estimated to be  $4,260.9 million.3  Revenues are derived from 

taxes assessed on the sale of motor fuels including gasoline, diesel fuel, and liquefied gas.

Diesel fuel and gasoline are taxed at $0.20 per gallon and liquefied gas is taxed at $0.15 

per gallon. 

 Two significant deductions are made prior to revenues being deposited into Fund 

006.  These deductions are as follows:  

Comptroller of Public Accounts: 1% of the gross amount collected is allocated to 

the Comptroller for the administration and enforcement of state motor fuel tax 

laws.

County and Road District Highway Fund (Fund 0057): The first $7.3 million 

collected from the state motor fuels tax is a historical allocation deposited to Fund 

0057 for the purpose of taking care of outstanding county and road district 

indebtedness.  The fund  is distributed to the counties of the state by formula for 

the purpose of meeting obligations.

2 Texas Comptroller's 2003 Annual Cash Report.  Other revenues include items such as vehicle certificates,  
special vehicle registrations, commercial transportation fees and the sale of publications. 
3 Legislative Budget Board's March 15, 2004 presentation to the Senate Finance Committee. 
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 After all deductions are made, 25% of the balance is allocated to the Available School 

Fund (Fund 0002), and the remaining balance (75%) is allocated to Fund 006. 

Federal Funds 

 Federal funds account for the largest single contribution to Fund 006 at 46.0% of 

revenues to the fund, estimated to be $5,529.4 million in FY 04-05.4 98% of the federal 

funds received in Fund 006 are reimbursements for state highway planning and 

construction expenditures.5  The remaining 2% is grant money received for specific 

transportation programs such as airport improvements, highway safety and public 

transportation. 

 Federal appropriations are made each fiscal year from revenues collected two 

years prior. Reimbursements for specific federal programs are limited during the annual 

federal appropriations process.  Federal highway reimbursement rates average 80%, but 

can vary between 50-100%, depending upon the program.  Penalties for failure to comply 

with provisions such as clean air compliance and safety regulations can also affect federal 

reimbursements.6

 Currently, Congress is considering a new federal transportation authorization act, 

and any decisions made could create a significant financial benefit or loss to the future of 

Fund 006. 

4 Legislative Budget Board's March 15, 2004 presentation to the Senate Finance Committee. 
5 Current reimbursements are received under two federal authorization Acts the Intermodal Surface 
Transportation Efficiency Act (ISTEA) FY 1992-1997 at a rate of $0.77 for every $1.00 in federal highway 
taxes and the Transportation Efficiency Act for the 21st Century (TEA-21) FY 1998-2003 at a rate of 
$0.905 for every $1.00 in federal highway taxes.  These rates are based on a minimum rate on 90% of 
federal allocated dollars.  The rate of return on all  federal funds received is lower. 
6 Legislative Budget Board's March 15, 2004 presentation and written materials to the Senate Finance 
Committee. 
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Motor Vehicle Registration Fees 

 Annually, fees are collected for the registration of motor vehicles, trailers or semi-

trailers.  These fees account for 13.7% of revenues into Fund 006 or an estimated 

$1,644.5 million in FY 04-05.7  However, not all registration fees are deposited to Fund 

006. Currently, counties are authorized by Section 502.1025, Texas Transportation Code  

to retain 100% of motor vehicle registration fees collected up to a limit ($60,000 + $350 

x the number of county maintained road miles (to a maximum of 500 miles)  + 5% of the 

counties previous years motor vehicle sales tax collections).   Beginning in 1991 and 

continuing through 2005, the 5% has been retained (100%) from Fund 006 and Motor 

Vehicle Registration Collections.

 Beginning in FY 2006, this amount will once again begin to be retained directly 

from Motor Vehicles Sales Tax collections and the General Revenue Fund, as opposed to 

Motor Vehicle Registration and fund 006.  The process will begin in FY 2006 and will 

increase at 10% increments over 10 years until FY 2015 when the entire amount will be 

retained directly from  General Revenue.8

Sales Tax on Lubricants

 Sales tax on lubricants provides 0.5% of the revenues to Fund 006.  These monies 

are collected from taxes assessed on the sale, storage, or use of lubricating and motor oils 

7 Legislative Budget Board's March 15, 2004 presentation and written materials to the Senate Finance 
Committee. 
8 House Bill 3588, 78th Regular Legislative Session. 
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for motor vehicles, and for FY 04-05, this revenue is estimated to be approximately $64 

million. 9

Other Revenues to the State Highway Fund 

 Approximately 4.4% of the total revenues into Fund 006 come from other revenue 

sources including vehicle certificates, special vehicle registrations, commercial 

transportation fees and the sale of publications.  In FY 04-05, $527 million is projected to 

be deposited to Fund 006 from these sources. 10

Summary of Total Revenue Available in the State Highway Fund for FY 04-05 

 The Comptroller estimates the following revenues will be available to Fund 006 

for the 2004-2005 biennium: 11

 State Motor Fuels Tax:  $4,260.9 million 

 Federal Funds:    $5,529.4 million 

 Motor Vehicle Registration Fees: $1,644.5 million  

 Sales Tax on Lubricants:  $64.3 million 

 Other Revenues:   $527.0 million 

Total Revenues for Fund 006:  $12,026.1 million12

9 Legislative Budget Board's March 15, 2004 presentation and written materials to the Senate Finance 
Committee. 
10 Legislative Budget Board's March 15, 2004 presentation and written materials to the Senate Finance 
Committee. 
11 Note: Amounts do not include balances remaining from prior fiscal years. 
12 Legislative Budget Board's March 15, 2004 presentation and written materials to the Senate Finance 
Committee.  Estimates derived from Comptroller's December 2003 Revenue Estimates.   
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APPROPRIATIONS OUT OF FUND 006 

 The Texas Department of Transportation (TxDOT) receives approximately 88.6% 

of monies appropriated out of Fund 006, or $5,793 million for FY 04-05.13  The next 

largest recipient of Fund 006 appropriations is the Texas Department of Public Safety 

(DPS).   For FY 04-05, DPS is estimated to receive $724 million, approximately 90% of 

its $797 million budget, from appropriations out of Fund 006.14   These two state 

agencies administer the majority of constitutionally allowed expenditures for acquiring 

rights-of-way, constructing, maintaining, and policing public roadways, and for 

administering laws prescribed by the Legislature pertaining to the supervision of traffic 

and safety on such roads.15

 Fund 006 is also used to appropriate both constitutionally and non-constitutionally 

dedicated monies to other agencies and to fund related expenditures associated with the 

constitutional and/or statutory requirements.  The following associated costs, unless 

otherwise noted, are sourced to information provided from agency submitted Legislative 

Appropriations Requests as currently reflected in ABEST, and were provided by the 

LBB:

Higher Education Coordinating Board:   Article III, Special Provisions Rider No. 

55 appropriates $26 million in each year to the Higher Education Coordinating Board 

with the intent that the Comptroller reimburse General Revenue up to $26 million 

each year from Fund 006 to provide for the  construction, maintenance, and policing 

of roads and streets on university campuses.16

13 Article VII, 2004-05 GAA 
14 Article V, 2004-05 GAA. 
15 Texas Constitution. Article VIII, Sec.7-b.  
16 Information provided by LBB, November 3, 2004 
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Office of the Attorney General:  The Office of the Attorney General  provides legal 

services on behalf of the TxDOT and DPS, including right-of-way acquisitions 

proceedings and representation in lawsuits.  For this purpose, $5,621,076 came out of 

Fund 006 in fiscal year 2004 and $5,585,588 is projected to be used in fiscal year 

2005. 17

State Office of Administrative Hearings:   Appropriations from Fund 006  pay for 

SOAH hearings for the Department of Public Safety's Administrative License 

Revocation Program.  Funding for this purpose in FY 2004 was $2,776,100 and is 

projected to be $2,764,292 in FY 2005.18

Public Integrity Unit:   The Travis County District Attorney's Office receives 

funding to investigate and prosecute motor fuel tax fraud cases.  Funds used in FY 

2004 were $728,348 and are projected to be $1,065,170 in FY 2005.19

Texas Transportation Institute:  For transportation safety research, $5,431,551 was 

spent out of Fund 006 in FY 2004 and $$5,433,743 is projected to be spent  in FY 

2005.20

Comptroller of Public Accounts-Fiscal Programs:  Appropriations are estimated 

for the payment of all necessary miscellaneous claims, tort claims, and federal 

judgments as needed.  $141,060 was appropriated in fiscal year and will appropriated 

in FY 2005 as needed.21

Employee Benefits:  Funding is provided for insurance, retirement, Social Security, 

and benefit replacement pay costs for employees and retirees whose salaries are paid 

17 Information from LBB, November 3,2004. 
18 id. 
19 id. 
20 id. 
21 id. 
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for from Fund 006.  This amount was $201,581,671 in FY 04 and is estimated to be 

$212,602,547 in FY 2005.22  These benefits are paid for employees at the Department 

of Transportation, the Department of Public Safety, the Office of the Attorney 

General, the State Office of Administrative Hearings, and the Texas Transportation 

Institute.23

STATE HIGHWAY FUND BALANCES 

 Since May of 2002, the Fund 006 balance has been steadily increasing.  On March 

15, 2004, TxDOT testified that Fund 006 had a balance of $730 million on August 31, 

2003, the highest year ending fund balance to date.  TxDOT also acknowledged the fund 

balance was higher than desirable but testified that the high balance was partly a result of 

previous transactions. TxDOT testified that several factors lead to the increased fund 

balance, including the $51 million Sugar Land sale, the $144.6 million State 

Infrastructure Bank loan transfer, and the $65 million turnpike loan repayment.  

However, TxDOT testified that the high fund balance was mostly attributable to two 

factors:  a need to cover existing commitments and the use of "tapered match" to 

accelerate the receipt of federal funds 24  See Appendix D. 

Tapered Match 

 Passage of the Transportation Equity Act for the 21st Century, gave the Federal 

Highway Administration the authority to establish more flexible policies regarding how 

22 Information from LBB, November 3,2004. 
23 Legislative Budget Board's March 15, 2004 presentation and written materials to the Senate Finance   
Committee. 
24 Michael W. Behrens, P.E. testimony and written materials before the Senate Finance Committee on 
March 15, 2004. 
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states can manage their obligations within the context of the regular Federal-Aid 

Highway Program.  One such policy, "tapered match" allows more federal 

reimbursements on the front end of a project,  As a result, federal reimbursement of state 

expenditures can be as high as 100% in the beginning phases of a project, as long as by 

the project's completion, the overall federal contribution does not exceed federal statutory 

aid limits for a particular project. 25   TxDOT explained that as federal funds are received 

earlier in the life of the project, the state can delay expenditure of state matching funds 

and earn interest until those funds are needed.  TxDOT testified that  revenues to Fund 

006 on the onset of utilizing this technique will see an increase in the early years of 

implementation, but over time, the funding will return to more traditional levels as the 

state's matching funds are required and the mechanism has been fully implemented.26

Existing Commitments 

 According to TxDOT, the accounts receivable and payable (or "existing 

commitments") must also be considered to determine the actual unreserved balance of 

Fund 006.  As can be seen in Appendix D, Fund 006's balance on August 31, 2003 of 

$730 million is significantly higher than its unreserved balance of $260 million.  TxDOT 

also noted that at the close of FY 03, an additional $5.2 billion remained to be paid on 

existing highway improvement projects, and explained that existing commitments and 

their effects on Fund 006 can be even more significant when bonds are issued with debt 

service to come from Fund 006 or commitments are made to fund gaps for revenue bond 

25 Michael W. Behrens, P.E. testimony and written materials before the Senate Finance Committee on 
March 15, 2004. 
26  id. 
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funded projects.27  The available balance of Fund 006 on September 27, 2004, was $562 

million, and TxDOT anticipates the balance will continue to trend downward.28

78th LEGISLATIVE POLICIES IMPACTING THE FUTURE OF FUND 006 

 House Bill 3588 (Regular Session) related to the construction, acquisition, 

financing, maintenance, management, operation, ownership, and control of transportation 

facilities and the progress improvement, policing, and safety of transportation in the state.  

The legislation provided for new revenues into Fund 006, with provisions such as the 

vehicle registration/sales tax swap, but also legislated  provisions which will expend 

additional dollars from the fund.   

 For example, House Bill 3588 provided for the issuance of bonds and other public 

securities secured by Fund 006, and  House Bill 471 (Regular Session) also amended the 

Transportation Code to allow the Texas Transportation Commission (TTC) to authorize 

TxDOT to borrow money and pay debt service out of Fund 006 to carry out the functions 

of the agency,29  Completing the plan, the constitutional  provision allowing for the use of 

short and long term borrowing secured by Fund 006, was ratified by the voters of the 

State of Texas in September 2003 with the passage of Proposition 14. 

 Additionally, in an effort to coordinate statewide public transportation more 

efficiently, House Bill 2292 (Regular Session), directed TxDOT to provide required 

transportation services to health and human services clients.  The legislature provided an 

27 Michael W. Behrens, P.E. testimony and written materials before the Senate Finance Committee on 
March 15, 2004. 
28 Information form TxDOT, September 27, 2004. 
29 Fiscal Note, House Bill 471.  
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estimated $111.8 million from Fund 006 for this function in the 04-05 biennium.30

Lastly, House Bill 7 (3rd Called Session) also directed revenues from the sale of surplus 

property to be deposited to the General Revenue Fund.  Prior to the passage of this bill, 

both TxDOT and DPS deposited surplus properties to Fund 006.  The impact of diverting 

these revenues from Fund 006 to General Revenue is approximately $6 million per 

year.31

Summary of Recommendations 

1.   The Legislature and state should more carefully appropriate and  monitor Fund 006 to 
ensure  expenditures are constitutionally appropriate.  

2.  The Legislature should closely watch and try to ensure the federal highway fund 
reauthorization legislation is maximized to solve our states most pressing highway 
transportation needs. The Legislature should strongly encourage the federal 
government to increase the state's share of transportation dollars to make it more 
equitable as compared to the amount of gasoline taxes paid by Texas taxpayers. 

3. The Legislature should consider alternate funding for the Texas Department of Public 
Safety (DPS) from a portion of the fine, license, and weight revenues collected. 

4.  The sheer size of the budget of Texas Department of Transportation (TxDOT) coupled 
with the significant new financial authority granted to the agency during the 78th 
Legislative Session calls for improvements to the agency's financial reporting 
methods. 

5.  The sweeping changes created by House Bill 3588, 78th Legislature, Regular Session,  
are still being tested as to their impact on Fund 006 and the state's ability to better 
meet the transportation needs of the State of Texas and its communities.  The 
legislature should continue to monitor the implementation and effects of House Bill 
3588 and its impact on the future of Fund 006. 

6.  The Legislature should review the appropriateness of TxDOT maintaining large fund 
balances outside the state's treasury and outside the appropriations process. 

30 Legislative Budget Board's March 15, 2004 presentation and written materials to the Senate Finance 
Committee. 
31 Michael W. Behrens, P.E. testimony and written materials before the Senate Finance Committee on 
March 15, 2004. 
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Appendix A 

Note: Charts from Legislative Budget Board's written testimony to Senate Finance Committee on March 15, 2004.
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Appendix B 

Note: Charts from Legislative Budget Board's written testimony to Senate Finance Committee on March 15, 2004. 
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Appendix C 

Note: Charts from Legislative Budget Board's written testimony to Senate Finance Committee on March 15, 2003.
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Appendix D 

Balance of the State Highway Fund No. 006 from August 31, 2003. 

             Balance of the State Highway Fund No. 006
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ACTUAL PROJECTED

 Lowest Daily Balance Target

TxDot Commitments On August 31, 2003 
Cash  $730 million 
Receivables and Other Assets $870 million 
Payables ($641 million)  
Retainage and Other Liabilities ($559 million) 
Funds Reserved for Encumbrances, Inventories, and Other ($140 million) 
Unreserved Fund Balance $260 million 

                                       Note:  Chart provided by TxDOT written materials before the Senate Finance Committee on March 15, 2004 
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EXECUTIVE SUMMARY 

 The creation and funding of the Texas Enterprise Fund (Fund) by the 78th Legislature has 

enabled Texas to attract some key businesses to the state that are projected to create 

approximately 14,000 new jobs over the next 20 years.  While the results are positive, a look at 

how some other states are managing their job creation funds provides insight to possible ways 

Texas could further leverage its Fund and ensure that the intended purpose is achieved. 

Summary of Recommendations 

1. Statewide economic and fiscal impact models should be prepared for all projects being 
considered for funding from the Texas Enterprise Fund.  Impact models should include 
the direct and indirect impact on Texas from the project, including outputs, employment, 
earnings, tax revenue, etc.

2. A set of criteria for investment should be considered including a project cost-benefit 
analysis system based on  return-on-investment, local participation, etc.   

3. Annual updates should be submitted to the Legislature on each project currently under an 
Economic Agreement with the state.   

4. The Legislature should structure the Texas Enterprise Fund so that disbursements are 
based on meeting certain performance measures or similar criteria rather than up-front 
disbursements of the entire grant amount. 

5. The state should offer low interest bonds in lieu of, or in conjunction with, Enterprise 
Fund grants, particularly in funding of manufacturing projects where start-up costs are 
significant.  The state should explore using the Enterprise Fund to buy down interest rates
or to provide bonds for start-up costs like equipment.  

6. Claw-back provisions should be required in all agreements for grants from the Texas 
Enterprise Fund. 

7. The state should set goals to achieve broad geographic disbursements from the Enterprise 
Fund, including rural areas and areas of high unemployment. 

8. Calculating and determining future job growth is highly subjective and unpredictable.  
Enterprise grants/disbursements should be made based on criteria that are easier to 
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measure and are a suitable proxy for future job creation, such as capital investments or 
production levels. 

PROCEDURAL BACKGROUND 

 The Senate Finance Committee was charged with conducting a thorough and detailed 

study of the following issue, including state and federal requirements, and preparing 

recommendations to address problems or issues that are identified.  The Senate Finance 

Committee (the Committee) met in accordance with the following Economic Development 

interim charge as follows: 

 Enterprise Fund. Monitor and report on current and potential future uses of the 
 Enterprise Fund. Study and develop recommendations for using economic  development 
 funds and assessing potential projects, including, but not limited to, establishing criteria 
 for investment, developing standards for cost-benefit analyses, leveraging local 
 participation, and incorporating claw-back provisions if goals are not met.  

The Committee met pursuant to the aforementioned interim charge in a public hearing in 

Austin, Texas, on March 29, 2004, to consider invited testimony provided by the Texas 

Governor's Office, Economic Development and Tourism Division, and the Texas Legislative 

Budget Board. The Committee solicited public testimony on the interim charge in a public 

hearing in Austin, Texas, on July 20, 2004; however, none was provided.

 The Committee extends its thanks to those who participated in the hearing, and assisted 

with or made presentations before the Committee. 

BACKGROUND

Senate Bill 1771, as passed by the 78th Texas Legislature, created the Texas Enterprise 

Fund (Fund) for the purpose of economic development, infrastructure development, community 
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development, job training programs, and business incentives.1  Upon creation of the Fund, the 

78th Texas Legislature appropriated $285 million from the Economic Stabilization Fund to the 

Fund for the purpose of economic development initiatives.  The Trusteed Programs within the 

Office of the Governor were appropriated all amounts in the Fund for the biennium beginning 

September 1, 2003.2

The Governor may negotiate agreements on behalf of the state regarding grants from the 

Fund.3  However, the express written prior approval of the Lieutenant Governor (Lt. Governor) 

and the Speaker of the House of Representatives (Speaker) are needed for the Governor to award 

the grant money.  To assist with economic development initiatives, the 78th Legislature created 

an Advisory Board of Economic Development Stakeholders (Board).  The Board is comprised of 

three members appointed by the Governor, two members appointed by the Lt. Governor, and two 

members appointed by the Speaker.  The Board is charged with collecting and disseminating 

information on economic development programs, including loans, grants, and other funding 

sources.4

By statute, the Governor has the authority to enter into written agreements with potential 

grantees to specify actions to be taken or goals to be achieved by the grantee and corresponding 

actions by the state if the terms of the agreement are not upheld.  However, statute does not 

require specific provisions be included in the agreement, nor does it require that a written 

1  TEX. GOV. CODE ANN. § 481.078. (78th Leg., R.S., (S.B. 1771)). 
2  General Appropriations Act, 78th Leg., R.S., (H.B. 1), at I-52, 55. 
3  TEX. GOV. CODE ANN. § 481.078. (78th Leg., R.S., (S.B. 1771)). 
4  TEX. GOV. CODE ANN. § 481.169. (78th Leg., R.S., (S.B. 1771)). 
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agreement be signed.  Some of the provisions included in the authorizing statute are discussed 

below. 5

If any portion of the grant is used to build a capital improvement, the Governor may enter 

into a written agreement specifying that the state retain a lien or other interest in the capital 

improvement in proportion to the percentage of the grant amount used to pay for the 

improvement.  If the capital improvement is sold, the grantee may be required to repay the state 

the grant money used to pay for the improvement with interest, at a rate according to the 

agreement, and may be required to share with the state a proportionate amount of any profit 

realized from the sale.6

The written agreement between the state and the grantee may also require the grantee to 

repay the state any unused grant money as of a certain date and any related interest at an agreed 

rate and on agreed terms.7  Though the Government Code permits the Governor to include claw-

back provisions if the terms of an agreement are not met, such provisions are not required. 

QUALIFYING FOR THE TEXAS ENTERPRISE FUND 

 The Office of the Governor, Economic Development and Tourism division (OGEDT) 

receives all applications for grants from the Fund.  The application provides information on how 

the funds are to be utilized and how the proposed project meets the criteria of the Fund. To be 

eligible for Fund support, a project must demonstrate a significant return on the state’s 

investment and strong local support.  The review process considers a variety of factors, including 

5  TEX. GOV. CODE ANN. § 481.078. (78th Leg., R.S., (S.B. 1771)).  
6  ibid. 
7  ibid. 
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job creation and wages, capital improvement, the financial strength of the applicant, the 

applicant’s business history, analysis of the relevant business sector, and public and private 

sector financial support.8

 According to testimony by OGEDT, weekly meetings are conducted by staff from the 

Office of the Governor, Lt. Governor, Speaker, and various state agencies.  At these meetings, 

information is gathered on each prospect and is incorporated into a spreadsheet to determine the 

return on investment to the state.  Eventually, the spreadsheet becomes a decision sheet that is 

given to the Governor, Lt. Governor, and Speaker.  Depending upon where the application is in 

the review process, projects are given a status of requested, reserved, committed, announced, or 

disbursed.

TEXAS ENTERPRISE FUND AGREEMENTS TO DATE 

Of the initial $295 million in the Fund, $184.8 million has been disbursed or announced 

for a total of 15 projects by mid-December 2004.  According to OGEDT, the $184.8 million in 

Fund allocations is matched by over $5.981 billion in investments from the grant recipients and 

will create 15,196 new jobs in Texas.9

 Of the 15 projects announced to date, five projects totaling $126.8 million will directly or 

indirectly benefit institutions of higher education in Texas, including funding for a bovine 

genome sequencing project at Baylor College of Medicine; the Texas Instruments (TI) 

semiconductor manufacturing plant with the University of Texas at Dallas (UTD); the Center for 

8  Office of the Governor, Economic Development & Tourism Division,  
   (http://www.governor.state.tx.us/divisions/ecodev/tefund). 
9  Written materials provided by the Office of the Governor, Economic Development & Tourism division,  
    August 11, 2004 and updated as of December 10,2004. pg. V-12 
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Advanced Diagnostic Imaging at the University of Texas Health Science Center at Houston 

(UTHSC) and M.D. Anderson Cancer Center; the Sematech Advanced Materials Research 

Center with the University of Texas at Austin; and the Internet2 project, which focuses on 

developing new internet technology.10  In the case of the semiconductor plant at UTD, an 

additional $250 million will be raised from private and public sources, including funding from 

the University of Texas Systems (UT Systems) and assistance from the General Land Office to 

construct new campus facilities.11  To attract the Center for Advanced Diagnostic Imaging, 

UTHSC and M.D. Anderson have joined together to fund an additional $25 million and UT 

Systems has committed to an additional $5 million in funding.12

 The economic development agreements entered into by the state and the grant recipients 

differ on a case-by-case basis.  In the case of Vought Aircraft Industries, Inc., the state paid 

Vought a total of $35 million up front from the Fund.  In return, Vought committed to create 

3,000 new jobs in Texas by the end of 2009 and to maintain a total of 6,000 jobs in Texas  

through 2019.  According to the terms of the agreement, the 6,000 jobs shall have an average 

annual gross compensation of at least $53,000 per year.  Vought is required to submit annual 

compliance verification to OGEDT.  If job target deadlines are not met in any year of the 

agreement, the OGEDT may require Vought to refund $1,000 per unmet position for that year.  

Similarly, if Vought exceeds the job target in a given year, the company will receive a surplus 

job credit for each extra position maintained.  The credits can be used to offset a repayment 

10  ibid. 
11  Office of the Governor, Economic Development & Tourism division,  
     http://www.governor.state.tx.us/divisions/press/pressreleases/PressRelease.2003-06-30.4818
12  The University of Texas Health Science Center at Houston, News on the Go, Issue 297, May 24, 2004,  
     http://newsonthego.uthouston.edu/archive/2004/nog297/.
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penalty in following years or toward meeting the remaining job target for future years.  If Vought 

accumulates enough surplus job credits, it can be released from the contractual agreement early.  

The OGEDT may also expand the types of eligible positions to include positions created with 

on-site suppliers to Vought or positions created with Vought suppliers.13

In the agreement with TI, $50 million from the Fund will be utilized by UTD. As of 

August 2004, $21.5 million had been distributed.  An additional $250 million in private and 

public funding will be raised for the UTD School of Engineering and Computer Science to 

pursue status as a Tier 1 institution.  In return, TI will locate its semiconductor manufacturing 

plant in Richardson, Texas.  The facility will represent a $3 billion investment by TI and is 

expected to employ 1,000 people.  In this agreement, there are no job target commitments.14

COMPARISON OF "DEAL CLOSING FUNDS" AND INCENTIVE GRANTS 

 Eight states, including Texas, have created “deal-closing” funds to persuade businesses to 

remain, relocate, or expand in the state.  Seven of the states finance the fund with general tax 

revenue.  Georgia finances its fund with tobacco settlement funds.  The Texas Enterprise Fund is 

the largest deal-closing fund in the nation .15

 Grant funds in most states receive an annual appropriation of between $10-20 million.  In 

states where the fund provides both grants and loans, the annual appropriation may be larger.  

13  Economic Development Agreement between the State of Texas and Vought Aircraft Industries, Inc., Execution  
     Copy, February 26, 2004. 
14  Testimony and written materials provided by the Office of the Governor, Economic Development & Tourism  
     division. pg. V-12 
15  Research Division, Texas Legislative Council, Facts at a Glance, Survey of State “Deal-Closing” Funds and   
     Other  Incentive Grant Programs for Job Creation, March 2004.   
     http://www.tlc.state.tx.us/pubspol/dealclosing.pdf
16  ibid. 
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Due to budget constraints, several states have put incentive grant programs on hold, but still 

maintain tax and loan incentive programs.16

 Generally, states write terms of agreement that include job and investment minimums and 

claw-back provisions if the terms of the grant are not met.  Most states also factor in the location 

of the jobs in deciding the grant amount.  In general, states do not award grants equating to more 

than $10,000 for every job created.17

RECOMMENDATIONS

 As competition for business increases, more states are expected to create deal-closing 

funds to retain and attract businesses to their states.  For Texas to remain competitive in 

attracting new businesses, a mixture of incentive grant programs should be explored that includes 

low-interest bonds, deal-closing funds for grants and/or loans, and existing tax incentive 

programs.  While the Texas Enterprise Fund has allowed the state to react quickly to business 

opportunities, the administration of the Fund must be carefully monitored to ensure the state is 

getting a return on its investment.  Should the legislature appropriate additional money to the 

Fund in future biennia, the legislature should adopt measures to ensure the Fund is being used for 

its intended purpose and that all grants are based on sound economic decisions.

1. Statewide economic and fiscal impact models should be prepared for all projects being 
considered for funding from the Texas Enterprise Fund.  Impact models should include 
the direct and indirect impact on Texas from the project, including outputs, employment, 
earnings, tax revenue, etc.

2. A set of criteria for investment should be considered, including a project cost-benefit 
analysis system based on  return-on-investment, local participation, etc.   

17  ibid. 
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3. Annual updates should be submitted to the Legislature on each project currently under an 
Economic Agreement with the state.   

4. The Legislature should structure the Texas Enterprise Fund so that disbursements are 
based on meeting certain performance measures or similar criteria rather than up-front 
disbursements of the entire grant amount. 

5. The state should offer low-interest bonds in lieu of or in conjunction with Enterprise 
Fund grants, particularly in funding of manufacturing projects where start-up costs are 
significant.  The state should explore using the Enterprise Fund to buy down interest rates 
or to provide bonds for start-up costs like equipment.  

6. Claw-back provisions should be required in all agreements for grants from the Texas 
Enterprise Fund. 

7. The state should set goals to achieve broad geographic disbursements  from the 
Enterprise Fund, including rural areas and areas of high unemployment. 

8. Calculating and determining future job growth is highly subjective and unpredictable.  
Enterprise grants/disbursements should be made based on criteria that are easier to 
measure and are a suitable proxy for future job creation, such as capital investments or 
production levels.
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