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INTRODUCTION

The most devastating drought to impact Texas took place from 1950 to 1957. As a result
of this drought, by the end of 1956, 244 of Texas' 254 counties had been declared disaster
areas. Were it not for the flood of 1957, Texas soil, reservoirs and aquifers would have
been permanently damaged. The enormous losses suffered by the State as a result of the
1956 drought of record prompted lawmakers and citizens to take steps to ensure that
Texas would never again be caught off-guard. Drought preparedness has proved to be a
formidable challenge, and one that has been molded through almost 50 years of trial and
error. However, Texas has persisted and today stands better equipped than ever to face
major drought conditions.

In 1957, the 55 Legislature created the Texas Water Development Board (TWDB),
laying the groundwork for the State's current water planning efforts. Initially, planning
for Texas' future water needs consisted mainly of dam and reservoir construction. This
trend carried on through the 1960s and 1970s. In the 1980s, focus began to shift away
from major construction projects and toward effectively managing existing water
resources.” Meeting water supply demands through management strategies such as
conservation and reuse became essential components of every state water plan. In 1992,
TWDB opened the water planning process to include the participation of other state
agencies, which widened the scope of planning to more thoroughly address the diverse
needs of the entire State.’” The process was improved, and Texas was attacking water
concerns on a broader scale than had ever been attempted.

In 1996, drought again tested the State's water resources and the resolve of policy
makers. The devastation caused by the drought showed citizens and lawmakers that
while Texas was better prepared than before, it was ill-equipped to effectively absorb the
effects of another drought of record. This realization led to the passage of Senate Bill
(S.B.) 1 by Brown/Lewis during the 75" Legislature in 1997.

Senate Bill 1 recognized that the diversity of climate, water resources and water demand
in Texas was so great that no universal statewide measure would suffice to adequately
prepare every part of the State for record drought conditions. To allow the necessary
flexibility for differing regions of the State, S.B.1 established a new, bottom-up approach
for the water planning process by creating 16 Regional Water Planning Groups (RWPG)
(see Appendix A). Made up of local and regional stakeholders, RWPGs determine the
most efficient and plausible methods by which the water demands of each region can be
met. These methods are the basis for each RWPG’s Regional Water Plan, which is
submitted to TWDB, who then combines the regional plans into a comprehensive State
Water Plan. This revolutionary approach completely changed the manner in which Texas
water policy was designed.

As the planning process laid out by S.B. 1 moved forward, there arose a need for more
reliable water data and analysis, and it became clear that several key regions of the State
were lacking in their management of water resources. These factors led the authors of
S.B. 1 to file a follow-up bill, S.B. 2, during the 77" Legislature. Senate Bill 2 charged



TWDB with the development of detailed three-dimensional, mathematical models for the
major and minor aquifers of the State. The bill required additional focus on
environmental impacts of water supply strategies and increased water conservation
efforts by all 16 regions (see Appendix B). Senate Bill 2 created the Water Infrastructure
Fund (WIF) and attempted to generate revenue to fund the account, but revenue did not
materialize, nor did the Legislature make an appropriation.

Virtually all of the problems associated with the 2002 State Water Plan -- including
concerns regarding validity of data, level of active conservation efforts and lax attention
to environmental issues -- were erased with the passage of S.B. 2. However, more work
was left to be done. In response to the need for additional study, Lieutenant Governor
David Dewhurst appointed the Senate Select Committee on Water Policy (Select
Committee) during the Interim of the 78" Legislature. Chaired by Senator Kenneth
Armbrister, the Select Committee was charged with examining a multitude of issues
related to ground and surface water law, policy, and management. After extensive study,
the Select Committee released their final report and recommendations to the 79
Legislature (see Appendix C). These recommendations were shaped into S.B. 3 by
Armbrister/Puente, a bill that focused on further implementation of the water planning
system established by S.B. 1 and S.B. 2.

Senate Bill 3 was designed to move the State another step toward implementation of the
State Water Plan. The bill featured comprehensive changes in state water policies
regarding environmental flows, water conservation, and planning. Like its predecessor,
S.B. 3 attempted to generate revenue to fund water infrastructure projects contemplated
in the State Water Plan.

While S.B. 3 would have taken some bold steps in Texas' water policy, the bill failed to
pass the 79" Legislature. Because many of the issues addressed in S.B. 3 remain
important and unresolved, Lieutenant Governor Dewhurst again issued a comprehensive
water policy charge during the Interim of the 79™ Legislature. The charge was directed
to the Senate Committee on Natural Resources (Committee), currently chaired by Senator
Kip Averitt of Waco.

INTERIM CHARGE

Study and assess all issues related to ground and surface water law, policy and
management, including, but not limited to:

e the role of federal, state, regional and local governments, including river
authorities and other water management entities, and their jurisdiction, authority,
and coordination in setting consistent, nondiscriminatory water policies;

e the statutory, regulatory, and/or economic impediments to implementing key
water management strategies recommended in the Regional and State Water
Plans;

e the role of groundwater conservation districts;



conjunctive use of both ground and surface water resources;

rule of capture;

historic use standards;

water infrastructure and financing, including financing sources for new water

resources;

e interbasin transfers;

e water rights, including environmental flows, junior water rights;

e the transition of water rights from agricultural to municipal and industrial uses
and coordination among transitioning water management authorities;

e conservation;

e drought preparedness;

e and water marketing.

WATER PLANNING PROCESS

INTERIM COMMITTEE HEARINGS

The Senate Committee on Natural Resources held a public hearing in Houston, Texas, on
August 8, 2006. The testimony taken focused on the Draft 2007 State Water Plan and the
policy recommendations contained therein. The Houston hearing agenda can be found in
Appendix D.

BACKGROUND

The water planning process as established by S.B. 1, 75" Legislature, by Brown/Lewis
required the 16 RWPGs to submit local water plans to TWDB every five years." Section
16.051 of the Texas Water Code directs TWDB to:

prepare, develop, formulate, and adopt a comprehensive State Water Plan that
incorporates the regional water plans approved under Section 16.053. The State
Water Plan shall provide for the orderly development, management, and
conservation of water resources and preparation for and response to drought
conditions, in order that sufficient water will be available at a reasonable cost to
ensure public health, safety, and welfare; further economic development; and
protect the agricultural and natural resources of the entire State.

The first post-S.B. 1 State Water Plan was adopted by TWDB on December 12, 2001.
The first five-year revision is due to the Legislature by January 5, 2007. The regional
water plans were approved by TWDB during the Spring of 2006, and incorporated into
the State Water Plan, entitled Water for Texas 2007.° Water for Texas 2007 marks the
50™ anniversary of the end of the drought Texas endured from 1950-1957, as well as the
50™ anniversary of the creation of TWDB.® Highlights of the 2007 State Water Plan can
be found in Appendix E and the Plan can be viewed in its entirety online:



http://www.twdb.state.tx.us/publications/reports/State Water Plan/2007/2007Stat
eWaterPlan/2007StateWaterPlan.htm.

CURRENT STATUS

The 2007 state water planning process reminded Texans that drought carries with it dire
consequences and that we must plan for future water needs.” Water for Texas 2007
revealed potential water shortages, underscoring the need for implementation of the water
supply projects identified in the Plan. As the water planning process continues to evolve,
the need to progress from planning to implementation increases. In the executive
summary of the final version of Water for Texas 2007, TWDB identified legislative
policy recommendations related to implementation of the State Water Plan. The TWDB's
policy recommendations are provided in Appendix F.

REGIONAL WATER PLANNING

INTERIM COMMITTEE HEARINGS

In the San Antonio, Texas, hearing held on September 22, 2006, the Committee
examined the regional water planning process. Testimony taken at the hearing focused
primarily on Region L's challenges during the most recent planning cycle. The San
Antonio hearing agenda can be found in Appendix D.

BACKGROUND

As noted earlier, Senate Bill 1, 75™ Legislature, established 16 RWPGs. These groups
are responsible for assessing regional water needs and identifying strategies to satisfy
those needs. The RWPGs were charged with submitting regional plans to TWDB by
January 5, 2006, for incorporation in the 2007 State Water Plan.®

While fifteen of the sixteen RWPGs submitted their plans to TWDB by the deadline,
Regional L submitted their plan fourteen days late. Failure to submit a plan by the
deadline does not result in exclusion from the report, but Regional L projects as a whole
are not eligible for financial assistance from the State, nor can they receive surface water
permits from the Texas Commission on Environmental Quality (TCEQ).” However,
TWDB has the authority to grant a waiver to allow specific projects to receive financial
assistance,'® and they are considering projects included in the Region L Plan on a case-
by-case basis.

The late submission of the Region L Plan has prompted a debate about the merits of the
deadlines associated with the water planning process. One side argues that the integrity
of the water planning process will be compromised if the deadlines are not upheld, while
the other side argues that missing the deadline by a few days is inconsequential and
should not result in penalizing an entire region."’



CURRENT STATUS

The late Senator Frank Madla of San Antonio, filed S.B. 11 during the 3™ Called Session
of the 79™ Legislature (see Appendix G). This bill would have statutorily required that
Region L be included in Water for Texas 2007 and would have resulted in associated
projects being eligible for state assistance. Due to the Legislature's focus on school
finance during the 3™ Called Session, S.B. 11 failed to pass. However, legislation similar
to S.B. 11 will likely be debated during the 80" Legislature.

CONCLUSIONS

By in large, RWPGs appear to be accomplishing the goals envisioned for the bottom-up
planning process. "The 2007 State Water Plan mirrors its 2002 predecessor in many ways
but especially in one important feature--in its actualization of the vision of Senate Bill 1
that the State Water Plan embody and reflect an open and participatory process with
specific decisions made at the regional level."'? The 80™ Legislature, however, will be
faced with analyzing the lessons learned from Region L and the 2007 planning process.
Ultimately, legislators will have to make a decision about whether or not deadlines
should be enforced, and consider the policy implications associated with their decision.

BARRIERS TO IMPLEMENTATION OF THE STATE WATER
PLAN

INTERIM COMMITTEE HEARINGS

In the August 8, 2006, hearing in Houston, Texas, the Committee examined barriers to
implementation of the State Water Plan. Testimony was taken regarding statutory
barriers, as well as those barriers existing from the RWPG standpoint. The Houston
hearing agenda can be found in Appendix D.

BACKGROUND

According to the 2007 State Water Plan, the population in Texas is expected to double by
2060, which will result in a 27 percent increase in demand for water.”” During the 2007
regional water planning process, the 16 RWPGs identified 4,500 water management
strategies and projects to generate an additional 9.0 million acre-feet of water. If Texas
does not implement the State Water Plan, "85 percent of the state's projected population
will not have enough water by 2060 in drought conditions.""*



CURRENT STATUS

The 2002 State Water Plan marked the first comprehensive plan since passage of S.B. 1
in 1997. In order to determine the rate of implementation of the 2002 Plan, TWDB
contacted cities and water utilities included in the municipal water use category with
needs of at least 1,000 acre feet per year.”” Of the 238 entities contacted, the majority
(149, or 63 percent) reported some form of progress on strategy implementation. Of those
reporting progress, 21 (nine percent) reported that strategies were operational, and 12
(five percent) reported that project construction had begun. Because the rate of project
implementation has been slow, policy makers have been exploring barriers to
implementation. As noted earlier, the Committee heard testimony from two invited
panels on August 8, 2006, in Houston, Texas, about barriers to implementation of the
State Water Plan. One panel featured representatives from RWPGs around the State and
the other panel featured attorneys specializing in water law. Witnesses on both panels
offered their experience with various water projects and highlighted successes and
failures. Testimony from the two panels addressing barriers to implementation of the
State Water Plan can be found in Appendix H.

CONCLUSIONS

The two most frequently cited barriers to implementation of the State Water Plan are
financing for water infrastructure projects and statutory impediments to movement of
surface water around the state. As the population in Texas grows exponentially, the
Legislature must continue to explore options for financing water infrastructure projects
and thoroughly review the value of restricting movement of surface water. In order to
meet the future water needs of all Texans, the State will inevitably be faced with the need
to move water from water-rich areas of the State to water-poor areas, and the
infrastructure necessary to accomplish such transport must be built.

WATER INFRASTRUCTURE AND FINANCING

INTERIM COMMITTEE HEARINGS

The Committee discussed the financing of water infrastructure projects at a public
hearing held in Houston on August 8, 2006. Testimony taken at this hearing explored
potential revenue streams and alternative approaches to water financing. The Houston
hearing agenda can be found in Appendix D.

BACKGROUND

Implementation of the State Water Plan cannot be achieved without funding for water
infrastructure projects. Since passage of S.B. 1, financing has been the biggest
impediment to implementation of the State Water Plan.'® There have been several
attempts to adopt a financing system, but these attempts have been unsuccessful. The



TWDB exhaustively researched and compiled a report regarding water financing options
in 2000, prior to the introduction of S.B. 2, and they revisited their research prior to the
introduction of S.B. 3. The TWDB's financing report is included in Appendix I. A
subsequent summary of potential revenue sources and a review of funding mechanisms
for water projects in other states is also included in Appendix J.

CURRENT STATUS

To design, construct and implement the 4,500 water management strategies and projects
identified in Water for Texas 2007 by 2060, the cost would be $30.7 billion. If the State
chooses to look no further than the next budget cycle, TWDB has indicated that $78
million would be needed during the 2008-2009 biennium to fund critical projects.'”’

An economic impact analysis of state water management strategies is included in
Appendix K. This analysis highlights the potential economic losses that may be incurred
if the State Water Plan is not implemented, as well as the cost savings associated with
timely implementation. A list of specific projects included in the 2007 State Water Plan
can be found at the end of Appendix K, and a breakdown of projects by region is located
in Appendix L.

Two investment representatives from Wall Street testified before the Committee at the
hearing in Houston about the merits of public/private partnerships in the water arena.
The witnesses highlighted non-traditional financing options that may allow the State to
generate a higher return on state dollars. Testimony provided by the witnesses who
participated on the related panels is included in Appendix M.

CONCLUSIONS

If implementation of the State Water Plan is never achieved, the water planning process
is an exercise in futility. The planning component envisioned by S.B. 1 has been a
success, but to ensure that future generations have an adequate supply of water,
implementation of projects identified through planning must be expedited. The
Legislature should take bold steps toward adopting a method of finance for water
infrastructure projects and should consider incorporating public/private partnerships into
any solution.

CONJUNCTIVE MANAGEMENT

INTERIM COMMITTEE HEARINGS

The Committee discussed conjunctive management of surface water and groundwater
resources in a public hearing held in Dallas, Texas, on July 14, 2006. Testimony was
taken on conjunctive management projects currently in place in Texas, as well as



possibilities for future expansion of the State's conjunctive management practices. The
Dallas hearing agenda can be found in Appendix D.

BACKGROUND

Conjunctive management is the combined use of groundwater and surface water in a
manner that optimizes the benefits of each natural resource.'® This strategy seeks to
diversify water supply resources in order to decrease reliance on a single, potentially
strained source. It is widely recognized that the State must employ conjunctive
management as a means of maximizing resources and planning for future water needs,
and policy makers have been moving in that direction.

CURRENT STATUS

In order to implement conjunctive management projects, state laws and policies must
complement this strategy. In some cases, surface water laws and groundwater laws are
inconsistent, which can make conjunctive management challenging. Testimony provided
at the Dallas hearing reviewed surface water and groundwater law and policy in Texas.
A comparative analysis of such policies is included in Appendix N.

Since passage of S.B. 1, reuse of surface water and developed groundwater is an issue
that has been highly debated. There are two types of reuse: direct reuse and indirect
reuse. Reuse pertains to effluent that is treated and then used again for another purpose.
Direct reuse is diverting effluent from a point of discharge back into a treatment system
for use prior to release into state waters.'’ Indirect reuse is a strategy that requires
discharging effluent into state waters and then diverting all or part of the discharge for
use at another point downstream. Estimates included in Water for Texas 2007 project
that by 2060 reuse projects will provide 1.6 million acre-feet of the water needed to
satisfy state demand; today, the state utilizes only 360,000 acre-feet.”” A summary of
current practices at TCEQ related to reuse is provided in Appendix O, and a
comprehensive review of unresolved policy issues related to reuse is provided in
Appendix P.

CONCLUSIONS

The Legislature should continue to employ conjunctive management as the major tenet of
state water planning. When crafting and/or amending water laws, the Legislature should
pay particular attention to inconsistencies in surface water and groundwater policies that
may pose an obstacle to achieving conjunctive management.

There are policy issues related to reuse that must be addressed. The TCEQ and the water
community have turned to the Legislature for direction. In order to satisfy the water
needs that Water for Texas 2007 proposes to meet through utilization of reuse projects,
the Legislature should clarify statutory and regulatory ambiguities surrounding this issue.



ENVIRONMENTAL FLOWS

INTERIM COMMITTEE HEARINGS

The Committee examined the State's developing environmental flows issues in a public
hearing held on June 16, 2006, in Austin, Texas. Testimony was provided to the
Committee outlining the current status of the issue as well as the history of environmental
flows legislation in Texas. The Austin hearing agenda can be found in Appendix D.

BACKGROUND

The following historical review of environmental flows in Texas was presented by
TCEQ’s General Counsel, Derek Seal, to the Committee in a public hearing held in
Austin, Texas on June 16th, 2006:

Environmental Flows Laws/Commission Action and Cases

LAWS:

e Prior to 1975, there were no requirements that the TCEQ's predecessor agency
consider environmental flows in water rights permitting.

e In 1975, the 64™ Texas Legislature required the Texas Water Development Board
to comprehensively study the "effects of freshwater inflow upon the bays and
estuaries of Texas." The Legislature also required the Texas Water Commission
in water right applications to "assess the effects, if any, of the issuance of such
permit upon the bays and estuaries of Texas."

e In 1985, the 69™ Legislature granted the Commission the authority to provide
permit conditions to maintain beneficial inflows to bays and estuaries. In
addition, the Legislature added requirements that the Commission shall consider
conditions necessary to maintain existing instream uses, water quality, and fish
and wildlife habitats.

e The 69" Legislature also added additional separate sections of the Water Code
dealing with Emergency Suspension of Permit Conditions; Collection of Bays and
Estuaries Data; Effects of Permits on Water Quality; and Effects of Permits on
Fish and Wildlife Habitats. Another section provided that TPWD and TWC
would have joint responsibility to review the bay and estuary studies and to
determine inflow conditions necessary for the bays and estuaries.

e In 1997, the 75" Legislature passed S.B. 1, a comprehensive water resource
management bill establishing, in part, the Regional Water Planning Process, and
providing additional guidance on the use of state waters for recognized beneficial
uses. Of note were the provisions included to weigh the effect of amendments to
water rights on the environment, reuse, interbasin transfers, and water right
cancellation.

e In 2001, the 77" Legislature passed S.B. 2, a follow-up to S.B. 1 (1997), which
included, in part, the creation of the Texas Water Advisory Council and a new



section of the Water Code (16.059) entitled: Collection of Instream Flow Data;
Conduct of Studies. This section established the Texas Instream Flow Program to
collect and analyze data for flow conditions in Texas streams and rivers that are
necessary to support a sound ecological environment. The instream flow
provisions were tailored similar to the Water Code provisions for the Bay and
Estuary Studies.

In 2003, the 78" Legislature passed S.B. 1639, relating to the waters of the state.
The bill included a section on policy regarding waters of the state, and established
the Study Commission on Water for Environmental Flows. The Study
Commission was charged to: "...conduct public hearings and study public policy
implications for balancing the demands on the water resources of the state
resulting from a growing population with the requirements of the riverine, bay
and estuary systems including the granting of permits for instream flows
dedicated to environmental needs or bay and estuary inflows..." Additionally, the
bill provided that the Commission could only issue permits for water rights for
express purposes in the Water Code and that the legislature has not "expressly
authorized granting water rights exclusively for instream flows dedicated to
environmental needs or inflows to the state's bay and estuary systems." The bill
also contained a provision stating TCEQ could not issue a (stand-alone) new
permit for instream flows or for freshwater inflows to the estuaries.

S.B. 3 (79" Legislature, 2005) and S.B. 15 (79™ Legislature 1st Special Session
2005) would have set up a new process for determining what environmental flow
conditions should be placed in new water right appropriations.

COMMISSION ACTION AND COURT CASES:

In July of 2000, the San Marcos River Foundation filed an application to
appropriate 1.3 million acre/feet from the Guadalupe for instream uses. The
Commission denied the application on March 20, 2003, determining that it did not
have the authority to issue permits solely for instream uses for environmental
purposes.

In September 2002, Caddo Lake Institute filed an application to appropriate 2.15
million acre feet/year for instream uses in the Cypress Basin. In October, 2002,
the Lower Colorado River Authority filed an application to appropriate all
remaining flows in the Colorado River Basin for instream flows. In November,
2002, the Matagorda Bay Foundation filed an application to appropriate 663,774
acre feet/year for instream uses and freshwater inflows to Matagorda Bay. In
November, 2002, Galveston Bay Foundation filed an application to appropriate
3.8 million acre feet/year for instream uses and freshwater inflows into Galveston
Bay. On December 30, 2002, Lavaca-Navidad River Authority filed an
application to appropriate 346,300 acre feet/year from the Colorado-Lavaca
Coastal Basin and 163, 572 acre feet/year from the Lavaca-Guadalupe Coastal
Basin for instream uses.
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e On November 19, 2003, the Commission denied these applications, determined
that it did not have the authority to issue permits solely for instream uses for
environmental purposes.

e The San Marcos River Foundation appealed the Commission's order to district
court in April, 2003. Caddo Lake Institute, and Matagorda, and Galveston Bay
Foundation appealed the Commission's order in March, 2004.

e The district judge granted San Marcos River Foundation, Caddo Lake Institute,
and Matagorda and Galveston Bay Foundation's motion for summary judgment
on February 7, 2006. The judge determined that the Commission did have
authority to issue these permits. The judgments are not final, however, since there
are other issues pending.

e On February 9, 2006, the Lower Colorado River Authority refiled its application
for all the remaining unappropriated flows in the Colorado River Basin for
instream uses.

Through Executive Order No. RP-50, Governor Rick Perry created the Environmental
Flows Advisory Committee (EFAC) in order to "examine relevant issues and make
recommendations for commission action and legislation on methods for making future
decisions to protect instream flows and freshwater inflows, while integrating such needs
with human needs, including methods to address allocation of flows during drought
conditions."*' Governor Perry's Executive Order is included in Appendix Q.

CURRENT STATUS

The EFAC met six times in 2006 to discuss issues related to environmental flows and to
explore competing proposals. The EFAC approved their final recommendations and
submitted their report to the Governor, Lieutenant Governor, and the Speaker of the
House of Representatives on December 20, 2006. Recommendations provided by EFAC
and comments provided by individual EFAC members are included in Appendix R.

CONCLUSIONS

During the Committee hearing on June 16, 2006, a letter was submitted by EFAC
industry representative Lori Ryerkerk of ExxonMobil, voicing concern with the previous
unadopted environmental flows process. The stakeholder process has contributed to the
crafting of well-rounded policy, but there are still unresolved issues to address as
evidenced by the Ryerkerk letter. Legislators should reconcile any outstanding issues
and work toward adoption of legislation related to environmental flows during the 80"
Legislature.
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CONSERVATION

INTERIM COMMITTEE HEARINGS

Texas water conservation was reviewed by the Committee at a hearing held on July 16,
2006, in Austin, Texas. Testimony focused on water conservation efforts in different
areas of the State, as well as the potential for further conservation measures. The Austin
hearing agenda can be found in Appendix D.

BACKGROUND

Although water conservation is a vital tool in the State’s water management toolbox,
conservation has not always been embraced by the water community. However, as
options for developing new water supply sources become more limited, conservation
practices are being developed and implemented in Texas. Public outreach programs
designed to raise the awareness among citizens and municipalities about the value of
conservation measures are resulting in the adoption of proactive programs to increase
efficient water use.

CURRENT STATUS

Texas Water Development Board

With the passage of S.B. 1094 by Duncan/Puente, the 78" Legislature created the Water
Conservation Implementation Task Force (WCIT). This bill instructed TWDB to select
WCIT's membership from a list of 16 water conservation entities and interest groups.
The WCIT was directed to:

review, evaluate, and recommend optimum levels of water use efficiency and
conservation for the state by:
(1) identifying, evaluating, and selecting best management practices for
municipal, industrial, and agricultural water uses and evaluating the costs
and benefits for the selected best management practices;
(2) evaluating the implementation of water conservation strategies
recommended in regional and state water plans;
(3) considering the need to establish and maintain a statewide public
awareness program for water conservation;
(4) evaluating the proper role, if any, for state funding of incentive
programs that may facilitate the implementation of best management
practices and water conservation strategies;
(5) advising the Texas Water Development Board and the Texas
Commission on Environmental Quality on:
(A) a standardized methodology for reporting and using per capita
water use data;

12



(B) establishing per capita water use targets and goals, accounting
for such local effects as climate and demographics; and
(C) other possible uses as appropriate; and
(6) evaluating the appropriate state oversight and support of any
conservation initiatives adopted by the legislature.”

The WCIT compiled their findings and recommendations into the Water Conservation
Best Management Practices Guide, which identified 21 municipal, 14 industrial, and 20
agricultural best-practices for improving water use efficiency. These management
practices were intended to serve as voluntary measures for entities wishing to further
their water conservation efforts. The entire Water Conservation Best Management
Practices Guide can be found in Appendix S.

Water 1Q

In June of 2006, the Water 1Q: Know Your Water program (Water 1Q) was launched by
the North Texas Municipal Water District (NTMWD). Water IQ is a public education
campaign that uses television, radio, outdoor, print, and gas station advertising to teach
Texans methods by which they can conserve water in their homes and businesses.
Water-saving tips suggested by Water IQ include sprinkler system maintenance
adjustments, minor alterations in landscaping techniques, upkeep of home plumbing, and
swimming pool water level monitoring. The NTMWD was the first regional water and
sewer service provider to launch Water 1Q. Other regions around the State have
replicated this initiative and implemented similar Water IQ campaigns.”

City of San Antonio

Among municipalities, the City of San Antonio has emerged as a water conservation
leader. Through their conservation efforts, San Antonio has reduced water use by over
40 percent --from 225 gallons per person, per day in the early 1980's to 130 gallons per
person, per day in 2005. San Antonio credits their successful conservation progress to
education, incentives, leak detection, and regulation enforcement, all of which are made
possible by an annual investment of §5 million. While this is a large investment for the
City of San Antonio, the benefits outweigh the cost. A study performed in 2003 revealed
that for every dollar spent on conservation, the City of San Antonio sees a return of five
to seven dollars through reduction or delay of the need for new water projects and
infrastructure.”* Through their water conservation efforts, the City of San Antonio has
effectively established itself as an example by which other cities may guide their own
conservation programs.

CONCLUSIONS

Water conservation in Texas is increasingly regarded as a practical, cost-effective water
management tool that could, in time, result in a reduced demand on primary water

13



sources of the State. The Legislature should continue to provide incentives that would
encourage a widespread adoption of conservation practices by all regions of Texas.

DROUGHT PREPAREDNESS

INTERIM COMMITTEE HEARINGS

The Committee addressed drought preparedness in Austin, Texas, on July 16, 2006. The
testimony included an overview of the State's most current Drought Preparedness Plan.
The Austin hearing agenda can be found in Appendix D.

BACKGROUND

Drought has long been a major concern of policy makers. Efforts to battle the effects of
drought have met with varying levels of success. While the problem has not been solved,
by preparing in advance for the inevitable occurrence of drought, Texas can more
efficiently minimize the harm inflicted upon the State.

In an effort to focus more attention on drought preparedness, the Texas Drought
Preparedness Council (DPC) was created during the 76™ Legislature through passage of
H.B. 2660 by Swinford/Ogden. The DPC is part of the Office of the Governor's
Emergency Management Division and they are charged with the following
responsibilities:

e assessing and public reporting of drought monitoring and water supply conditions

e advising the Governor on significant drought conditions

e recommending specific provisions for the defined state response to drought-
related disasters

e advising the regional water planning groups on drought-related issues,

e ensuring effective coordination among state, local, and federal agencies in
drought-response planning

e reporting to the Legislature, no later than January 15 of each odd-numbered year,
significant drought conditions in the State®

CURRENT STATUS

The DPC issues a State Drought Preparedness Plan that is reviewed and updated not less
than once a year. The latest version of this plan can be found in Appendix T.
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CONCLUSIONS

Drought continues to be a problem in Texas and will be so in the future. This fact
motivates Texas policy makers to persevere in their efforts to find new ways to
counteract the devastating effects of drought.

GROUNDWATER MANAGEMENT

INTERIM COMMITTEE HEARINGS

The Committee took testimony in Dallas, Texas, at the July 14, 2006, hearing on H.B.
1763, 79" Legislature, by Cook/Duncan. The Dallas hearing agenda can be found in
Appendix D.

BACKGROUND

House Bill 1763, 79" Legislature, by Cook/Duncan, established a process for regional
groundwater management and planning. The bill provided a process to enable consistent
management of groundwater resources within 16 Groundwater Management Areas
(GMAs) across the State. The State’s GMAs and the Groundwater Conservation
Districts (GCDs) contained within each GMA can be viewed in Appendix U. House Bill
1763 established that the GCDs within each GMA be responsible for determining the
Desired Future Conditions (DFC) for the aquifer in that region and submitting those
conditions to TWDB. The TWDB is responsible for determining the managed available
groundwater supply for each GMA based on the established DFCs. When establishing
DFCs, each district within a management area is allotted one vote. Areas within a GMA
that do not fall within the boundaries of a GCD are not afforded a vote during the
planning process. The provisions of H.B. 1763 will not be fully implemented until
December 2010.

CURRENT STATUS

Senate Committee on Natural Resources Chairman, Kip Averitt, and the Senate sponsor
of H.B. 1763, Robert Duncan, submitted a letter to all County Judges in the State of
Texas advising them of the bill’s passage and encouraging them to participate in the
planning process. The Averitt/Duncan letter, which is included in Appendix V, was an
attempt to heighten awareness about the H.B. 1763 process and to encourage statewide
participation.

Because the voting structure established in H.B. 1763 provides for one vote per GCD
within a GMA, there has been discussion about whether or not this structure could
encourage the creation of single-county GCDs. Chairman Averitt submitted a letter to
the TWDB inquiring about the agency's position on the potential for a proliferation of
single-county GCDs and requested possible solutions for revision if a perceived
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advantage was given to single-county districts over regional districts. Chairman
Averitt's letter is included in Appendix W. Executive Administrator of TWDB, Kevin
Ward, provided a response to Chairman Averitt indicating that H.B. 1763 did provide an
advantage to creating single-county GCDs and suggested that the GMA voting structure
be modified. Kevin Ward's letter is included in Appendix X.

Under H.B. 1763, preference was given to the GMA process over the regional water
planning process. If a regional water plan includes a water project that is in conflict with
the stated supply goals of the GMA, that project may be ineligible for state financial
assistance.

CONCLUSIONS

The Legislature should continue to monitor implementation of H.B. 1763 and should not
make any major changes to the statute until the process has had adequate time to unfold.
During implementation, the Legislature should pay particular attention to the
involvement of areas of the State that are not represented by a GCD and should analyze
whether H.B. 1763 has encouraged the creation of new GCDs. Additionally, the
Legislature should carefully review the GMA voting structure to ensure that the one vote
per GCD does not encourage the proliferation of single-county GCDs.
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SB1 Document - Kevin Ward

Since the passage of SB 1 from the 75t Legislative Session, the management and
conservation of water resources has improved tremendously. Aside from the
fundamental changes to the state water planning process that shifted the responsibility of
planning for future water supply to weather drought conditions from the state to the local
governments and stakeholders, there were significant changes to regulatory laws that
gave a greater focus to the natural resources affected by the use of water when
considering surface water permits, and there were multiple groundwater conservation
districts created. Finally, water finance laws for state programs were overhauled to state-
of-the art provisions to ensure the state could efficiently deliver the resources necessary
to fund the projects needed. The regional water planning process born in SB 1 required
the collection of data, modeling of ground and surface water, and consistency in
accounting for the upcoming 50 year demand and supply for water during times of record
drought.

As the work began on the first 5-year cycle of SB 1 planning, the need for more reliable
groundwater data and analysis as well as the acknowledgement of a systemic lack of
management of groundwater in several key regions of the state led to the passage and
funding of Senate Bill 2 of the 77" Legislature, in which the TWDB was charged with
the development of detailed three-dimension mathematical models for the major and
minor aquifers of the state, with a completion deadline of October 1, 2004 for all of the
major aquifers — in time to be incorporated in the second round of planning.
Additionally the bill required additional focus on environmental impacts of water supply
strategies and additional efforts for water conservation by all the regions. Senate Bill 2
was passed in 2001 at the same time the first round of regional plans were adopted by the
TWDB and just prior to the adoption of the 2002 State Water Plan — the first SB 1 state
water plan.

Today, the second round of SB 1 regional water plans have been adopted by the TWDB
and the 2007 State Water Plan is being drafted. The second SB 1 State Water Plan will
be a huge improvement over the prior plan because of the tremendous investment of time
and energy by local and regional interests to avail themselves of all the new data and
tools developed by the state to assist in the planning process. The doubts of validity of
the data and lack of confidence in the level of conservation or attention to environmental
issues that emerged with the delivery of the 2002 State Water Plan have disappeared for
the most part. By all accounts, water policy has moved forward in the last 10 years on
the back of the SB 1 planning effort, because of a newly created ability to raise awareness
of all the issues important to Texas when considering the need to move or develop the
water resources of the state to ensure the future of our economy, citizens and the natural
and cultural resources of the state.
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INTERIM CHARGE

The Committee shall:
Study all issues related to ground and surface water law, policy and management, including, but
not limited to:

1.

the role of federal, state, regional and local governments, and their coordination in setting
consistent, nondiscriminatory water policies;

the authority of the Texas Commission on Environmental Quality (TCEQ) as it relates to
water contracts;

the role of the Edwards Aquifer Authority;

the role of groundwater conservation districts;

regional water planning process;

conjunctive use of both ground and surface water resources;

rule of capture;

historic use standards;

water infrastructure and financing,

interbasin transfers;

junior water rights;

conservation;

water quality standards;

drought preparedness; and

water marketing.

Subcommittee on the Lease of State Water Rights: Study proposals to lease permanent school
fund and pemanent university lands and their water rights for the purposes of developing and
marketing water.

Analyze the present and future effects of such proposals on local aquifers, historic stream
flows, local underground water conservation districts, and other public and private water
interests.

Study the process by which the General Land Office considers proposals to lease state
water rights, including methodology for holding open meetings, obtaining public input,
meeting competitive bidding requirements, and coordination with TCEQ and other
governmental units with possible regulatory oversight.

Study and evaluate the current and future value of water rights that may be leased to
private entities, including the value to state, residential and commercial interests.

Monitor the three on-going demonstration desalination projects by the Texas Water Development
Board as one step toward securing an abundant water supply to meet Texas' future water supply
needs. Study regulatory barrfers that impair cost effectiveness of desalination (coastal and
brackish) and how to facilitate use of this water source by municipalities
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INTERIM CHARGE NO. 1 -- REPORT AND RECOMMENDATIONS

The Senate Select Committee on Water Policy (Select Committee) conducted public hearings in Austin,
El Paso, San Antonio, Victoria, Conroe, Waco, Lublock and Brownsville, Texas. (See Appendix A. for
Select Committee Hearings - Postings, Agendas, Minutes and Witness Lists).

Just as surface water and groundwater are linked together in the hydrogeologic cycle, all of the interim
water charges are also interrelated. However, during the Select Committee’s discourse, as well as the
nature of the extensive testimony at the state-wide hearings, the issues organized into three major topics,
with subcategories as indicated:

1. Groundwater Issues
1.1. Rule of Capture
1.2 Role of Groundwater Conservation Districts
1.3. Historic Use Standards
1.4. Role of the Edwards Aquifer Authority
2, Surface Water Issues
2.1. Interbasin Transfers and Junior W ater Rights
3. Conjunctive Management/Statewide Water Issues
3.1. Regional W ater Planning Process
3.2. Conjunctive Use of Both Surface and Groundwater Resources
3.3. W ater Marketing
3.4. W ater Infrastructure and Financing
3.5. W ater Conservation

Based on its findings and deliberations, the Senate Select Committee on Water Policy submits to the 79th
Texas Legislature this report identifying general policy recommendations, with alternative legislative
options for more specific policy development. NOTE: The alternative legislative options were presented
to the committee for consideration during the interim hearings. These options are not recommendations of
the committee but reflect the range of alternatives discussed.

1. GROUNDWATER ISSUES
1.1. Rule of Capture
1.2. Role of Groundwater Conservation Districts
1.3 Historic Use Standards
1.4 Role of the Edwards Aquifer Authority

Recommendation 1.1. Rule of Capture
Clarify appropriateness of Rule of Capture Doctrine (as currently “modified” within
Groundwater Conservation Districts) or an alternative judicial doctrine for groundwater in
Texas.

In 1904, the Texas Supreme Court adopted the Rule of Capture. Houston & Texas Central Railroad Co.
v. East, 81 S.W. 79 (Tex. 1904). This judicial doctrine, as applied to water well use, allows landowners to



Senate Select Committee on Water Policy
Senator Ken Armbrister, Chair

pump all the groundwater they can capture, without liability to neighboring landowners, even if the
pum ping interferes with the neighbor’s use of groundwater.

Alternative judicial doctrines used in other states to govern groundwater resource management include;
Prior Appropriation Doctrine; Reasonable Use Doctrine; Correlative Rights Doctrine; and the Restatement
of Torts (2nd) approach. (See Appendix B. “The Rule of Capture in Texas, Ground Water Law in Other
States, and Options for Changes to the Rule of Capture”)

Existing Modification of Rule of Capture

Currently, the Rule of Capture is modified, to varying degrees, within local groundwater conservation
districts (GW CDs) because GW CDs can regulate groundwater production through measures such as
permitting limits on production or well spacing. (See Appendix C. “Overview of Regulatory Methods
Available to GWCDs")

1.1. ALTERNATIVE LEGISLATIVE OPTIONS INCLUDE:
NOTE: These alternative legisiative options were presented to the committee for consideration
during the interim hearings. These options are not recommendations of the committee but reflect
the range of alternatives discussed.

u Explicitly retain the Rule of Capture Doctrine for Texas (as currently modified within GWCDs), and
reaffirm the State’s policy that local groundwater conservation districts are the preferred method
for managing the groundwater resources in Texas.

= Further modify the Rule of Capture to address specific issues, such as legislatively adopting a
domestic well protection rule that subjects liability on an owner of a high-capacity, non-domestic
well if the well interferes with a domestic-use well.

L] Require GW CDs to adopt the management goal of “aquifer sustainability,” with some exceptions,
(for the Ogallala and certain other aquifers) to be achieved through strategies such as annual
caps on pumping such that annual withdrawals may not exceed average annual recharge; or a
flexible annual pumping cap that can fluctuate with rainfall-related recharge.

] Expressly, legislatively abandon the Rule of Capture doctrine and adopt one or a combination of
the four alternative judicial doctrines based on more modern developments of law and more
flexible systems better attuned to scientific knowledge and advancements.

u In recognition that the Rule of Capture, though appropriate in the past when Texas had abundant
water supply relative to water demand, could now, however, result in some rural areas being
reduced to ‘water source areas’ to support urban/industrial growth - replace Rule of Capture with a
doctrine that could ensure more equitable groundwater management, such as the Correlative
Rights Doctrine.

Recommendation 1.2. Role of Groundwater Conservation Districts
Consider legislative changes to improve the effectiveness of, and provide greater support
for, groundwater conservation districts (GWCDs).
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The Select Committee determined that GW CDs, generally, are considered to be effectively and judiciously
exercising their statutory powers and duties to manage the State’s groundwater resources. (See
Appendix D. “Summary of TCEQ’s Current Authority Over Groundwater Conservation Districts”)

However, the committee identified certain, specific concerns that might benefit from legislative attention.
These concerns include:

1.2.

. single-county GWCDs, often with conflicting management goals, attempting to manage a
regional groundwater resource;

. less than effective review process for statutorily-required GWCD management plans;

. GWCDs' use of widely-diverse terminology and methodologies to measure and define the
actual amounts of groundwater subject to a GWCD's jurisdiction;

. the potential for excessive litigation relating to GW CDs’ rulemaking and permitting
decisions; and

. ability of large-quantity groundwater pumping just outside the boundaries of a GWCD to

undermine the district’s efforts to manage the groundwater resource.

ALTERNATIVE LEGISLATIVE OPTIONS INCLUDE:

NOTE: These alternative legislative options were presented to the committee for consideration
during the interim hearings. These options are not recommendations of the committee but reflect
the range of alternatives discussed.

Change currently permissive strategies for cooperative groundwater management by districts over
a single groundwater management area (GMA) - to mandatory requirements that would drive
adjoining districts to essentially function as a multi-county, GMA-wide managem ent district.

Consider requiring single-county GW CDs to be incorporated into larger neighboring districts,
where possible.

Reorganize and/or merge certain GWCDs to better reflect hydrogeologic boundaries.

Create aquifer-wide or GMA-wide ‘super’ districts with supervisory authority to coordinate planning
and management and to integrate the efforts of the local GWCDs.

Increase TW DB'’s staff resources to provide a staff hydrologist for each of the states 16 GMAs - to
provide data-related assistance and technical expertise to all districts within the GMA.

Require groundwater district rules to be based on sound science, respect property rights, promote
conjunctive use of surface water and groundwsater, and provide for permitting decisions that do
not discriminate on the basis of place of use or purpose of use.

Clarify Chapter 36, Water Code, to ensure sound, consistent hydrogeologic science is used by
GWCDs in establishing well spacing and production limits.

Require GW CDs to follow established procedures when considering rules or pemits to provide
landowners a fair opportunity to be involved in the process.
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Directthe TWDB to revise its GWCD management plan review process from the current
“checklist” practice, and replace it with a substantive review process to ensure quality control and
state-wide consistency in GWCD management.

Expressly identify issue areas in GW CD management plans for which a substantive, qualitative
review by the TWDB would be of greatest benefit, including, but not limited to, the areas of data
collection efforts and groundwater availability assessments.

Repeal existing permissive authority for the State Auditor's Office to perform audits of GWCDs.

Define, in statute, a common lexicon of groundwater measurement terms and require GWCDs to
consistently use the same measurement components and terms covering concepts such as the
amount of groundwater that can be withdrawn on a sustainable basis without resulting in
significant, sustained declines; the annual amount of withdrawals authorized by a local district;
projected groundwater supply; total useable amount of groundwater within an aquifer; total aquifer
storage; recharge; inflows; discharge; and outflows.

. Provide GWCDs with litigation assistance, possibly in the form of an appeal of GWCD rulings

directly to the TCEQ for assignment to an administrative law judge to determine the legality of the
GWCD ruling. The TCEQ decision would be appealable to the District Court, where the Attorney
General would represent the TCEQ.

Create a Statewide Groundwater District, to be administered by state water agencies, for areas
not currently within a GWCD, to include state-owned land. This would require affected counties to
opt into a current GW CD or allow for the formation of a multi-county, GMA based district. Any
county not willing to take part in these actions would be subject to state regulation.

Encourage future GWCDs to establish boundaries that reflect underlying GMA boundaries.

Recommendation 1.3. Historic Use Standards

1.3.

Clarify statutory provisions relating to historic use standards as used by groundwater
districts as a permitting strategy.

ALTERNATIVE LEGISLATIVE OPTIONS INCLUDE:

NOTE: These alternative legislative options were presented to the committee for consideration
during the interim hearings. These options are not recommendations of the committee but reflect
the range of alternatives discussed.

Prohibit any future GW CDs from using historic use standards.

Allow GW CDs the discretion of using appropriate historic use standards.

Prohibit existing GW CDs not currently using historic use from adopting it as a permitting strategy.

For districts currently using historic use, options include:
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. ensure that historic use standards may not discriminate against owners of land enrolled in
government Conservation Reserve Programs;

. allow continuation of historic use production amounts, but only for as long as the
permittees continue to use the water for their initial purpose of use - for example, if they
change their use from irrigation to marketing, their historic use production amounts would
automatically decrease to the production amounts allowed for non-historic use permittees;

. incrementally decrease the historic use permit amounts, over a set period of years, to
eventually achieve equity with other permittees.

Recommendation 1.4. Role of the Edwards Aquifer Authority (EAA)

1.4.

Clarify the role and jurisdictional authority of the EAA and of the Texas Commission on
Environmental Quality (TCEQ) within and outside the boundaries of the EAA.

ALTERNATIVE LEGISLATIVE OPTIONS INCLUDE:

NOTE: These alternative legislative options were presented to the committee for consideration
during the interim hearings. These options are not recommendations of the committee but reflect
the range of alternatives discussed.

Require the Edwards Aquifer Authority (EAA) and the South Central Texas W ater Advisory
Committee (See Appendix E. “TCEQ’s Role in South Central Texas Water Advisory Committee’s
Appeal of EAA’s Actions”) to periodically report to the appropriate legislative oversight committees
with progress and status updates on:

. the EAA’s Habitat Conservation Plan;

. the EAA’s Critical Period Management Plan;

. the EAA’s proposed bifurcated (junior/senior) pumping caps; and
. Kinney County Groundwater Conservation District issues.

Authorize aquifer recharge projects to take water from the Edwards-Trinity Aquifer and recharge it
into the Edwards Aquifer, and limit the use of the recharged water to areas within the EAA.

Include part or all of Kinney County in the EAA, and dissolve the Kinney County Groundwater
Conservation District.

Statutorily recognize the aquifer boundary between the Edwards Aquifer and the Edwards-Trinity
Aquifer as being the Spofford Fault, with description delineating its location.

Clarify that the aquifer pumping caps and other restrictions placed on permits for the Edwards
Aquifer do not apply to permits for the Edwards-Trinity Aquifer and other minor aquifers in Kinney
County (e.g., the Austin Chalk).

SURFACE WATER ISSUES

2.1. Interbasin Transfers and Junior W ater Rights
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Recommendation 2.1. Interbasin Transfers and Junior Water Rights
Evaluate the appropriateness of the junior water rightssprovision and other interbasin

transfer permit requirements added to Section 11.085, Water Code, as part of Senate Bill 1
in 1997.

Interbasin transfers (IBT) of surface water and the associated junior water rights are some of the most
volatile and controversial issues in the current water policy/water politics arena. Since the passage of
Senate Bill 1 in 1997, “interbasin transfers (IBTs)” have been the subject of endless discussions and the
focus topic of innumerable water law conferences, legislative hearings (Interim and Session), water policy
seminars and symposiums, state agency agendas, work sessions and briefings, and a wide range of other
public policy forums.

A concise historical overview of IBT issues, recently presented at a state agency work session, is partly
reproduced in the text following this paragraph.! Also, see Appendix F. “Interbasin Transfers of Water
Rights,” for more detailed information TCEQ process and requirements regarding water right applications
involving IBTs.

BACKGROUND: INTERBASIN TRANSFER ISSUES

The sources of water in Texas do not always align with its population. The greatest amount of water is
found in the east, especially the Sabine and Sulphur basins. These areas are sparsely populated. For
these reasons, interbasin transfers (IBTs) -- or the movement of water from one river basin to another
river basin -- have historically been an important way to provide water throughout Texas.

To obtain the right to use water outside the river basin in which the water is located, an individual or entity
must obtain an IBT permit. Current statute makes an IBT junior in priority to water rights granted before
the IBT application is accepted for filing. (This will be called the "junior priority provision.") The issue of
priority is important because Texas uses a "first in time first in right," or prior appropriation doctrine for
surface water allocation. This doctrine gives the person with the earliest priority date the right to call on
the use of water first. Thus, all water rights granted before the IBT have a right to use the water first.

The junior priority provision does not impact a new permit that includes an IBT, since the priority date of
the IBT will be the same as the entire water right. It may impact a water right holder seeking to amend an
existing water right to add an IBT, since the junior priority provisions means the IBT could not obtain the
priority date of the original right. Before the junior priority provision was enacted, TCEQ issued some IBT
amendments with the priority date of the original right, and issued others with the priority date of the
application for the IBT.

The junior priority provision, now found at Water Code Section 11.085(s), was added with the passage of
S.B. 1in 1997, when many other changes were made to the method for reviewing and granting IBTs.
These include:

! The reproduction of this work session briefing document begins following this paragraph - as set off by the double line
break - and ends at the start of Section 2.1. ALTERNATIVE LEGISLATIVE OPTIONS INCLUDE.



Senate Select Committee on Water Policy
Senator Ken Armbrister, Chair

S.B. 1 Standard forgranting IBT:
The 1997 amendments allow an IBT to be granted only to the extent that:

u detriments to the originating basin are less than benefits to the receiving basin, and

[ the applicant has a drought contingency plan and a water conservation plan that will resultin the
highest practicable levels of water conservation and efficiency achievable within the applicant's
jurisdiction.

SB 1 IBT Permit Review criteria.
S.B. 1 added significantreview criteria. These include weighing the effect of the transfer by considering:

= the needs of the basin of origin and receiving basin for the period of transfer, but not more than 50
years,
] mitigation or compensation proposed to basin of origin, and
] factors identified in the regional water plan, including:
. alternative supplies in the receiving basin,
) amount and purpose of use of the water,
. conservation and drought contingency efforts in the receiving basin,
] efforts of the receiving basin to put the water to beneficial use,
° economic impact in each basin, and
° impacts of the transfer on existing water rights, instream uses, water quality, aquatic and

riparian habitat and bays and estuaries. The analysis for amendments is based on
historical use of the water right (as opposed to full use of the paper right, which is the test
applicable to general amendments of permits).

The statutory changes resulting from S.B. 1 may have reduced consideration of IBTs as a water
management strategy. Because amendments to IBTs lose their priority date, they often become less
reliable, thus less feasible. [See Appendix H. “List of Pending Water Rights Applications Involving
Interbasin Transfers”)] The review standards for new IBTs may be imposing. These two factors may
have increased consideration of both groundwater transfers and the buiding of new reservoirs rather than
relying on existing out-of-basin reservoirs.

State Water Plan Recommendations

In Water for Texas - 2002, the TWDB recommended that the legislature consider needed changes to
continue crafting a policy that addresses the imbalance between the location of water resources and the
location of water needs, while recognizing broad public interests and the need to weigh the interest of the
basin of origin and the needs in the receiving basin.?

2.1. ALTERNATIVE LEGISLATIVE OPTIONS INCLUDE:
NOTE: These alternative legislative options were presented to the committee for consideration
during the interim hearings. These options are not recommendations of the committee but reflect
the range of alternatives discussed.

2 The reproduction of the agency work session briefing document ends here.
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] Keep junior rights provision, Section 11.085(s), W ater Code, but with “modifications” as needed to
move forward with critical water supply projects and to assure adequate future supply of the water
resource for the region of origin and for the environment..

] Keep Section 11.085(s), Water Code, the junior rights provision itself, but repeal some of the
other additional “protection of basin of origin” IBT permit requirements added by SB 1 (75thR), to
assure adequate future supply of the water resource for the region of origin and for the
environment.

3. CONJUNCTIVE MANAGEMENT/STATEWIDE WATER ISSUES
3.1. Regional W ater Planning Process
3.2. Conjunctive Use of Both Surface and Groundwater Resources
3.3. W ater Marketing
3.4. Water Infrastructure and Financing
3.5. W ater Conservation

Recommendation 3.1. Regional Water Planning Process
Consider legislative changes to improve the effectiveness of and support for the Regional
Water Planning Process.

Senate Bill 1 (75th Regular Session, 1997) was a comprehensive water resource management bill that
restructured the process of water planning in Texas. Among the legacies from that bill are the efforts of
the state's sixteen Regional Water Planning Groups (RWPGs), created by S.B. 1 to assess the water
needs in each region, and to develop regional water plans to meet those needs. Built on the foundation of
those regional water plans, in December 2002, the TWDB adopted the first Senate Bill 1 water plan,
“Water for Texas - 2002." (Available on the TWDB's website at
http://www.twdb.state.tx.us/publications/reports/State_Water_Plan/2002/FinalWaterPlan2002.asp)

Senate Bill 2 (77th Regular Session, 2001), the surface water/groundwater conjunctive management
water bill, enacted significant amendments to the regional water planning process. Since 2001, the
RW PGs have effectively implemented many changes directed by S.B. 2.

3.1. ALTERNATIVE LEGISLATIVE OPTIONS INCLUDE:
NOTE: These alternative legislative options were presented to the committee for consideration
during the interim hearings. These options are not recommendations of the committee but reflect
the range of alternatives discussed.

u Maintain the Regional Water Planning process and, to the extent possible, support the Regional
Water Planning process with state funding and/or technical assistance.

u Amend the regional water planning process to create an expedited notice and hearing process for
minor amendments to the Regional Water Plans (Section 16.053(h), Water Code). Limit the use
of the expedited amendment process to only those amendments that are expected to have little
impact on other water rights, the water resources, or the environment. (Currently, each
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amendment to a Regional W ater Plan must comply with rigorous notice and hearing requirements
that are expensive and involve long time frames.)

n Provide more opportunity, via the Regional Water Planning process and/or other venues, for
technical input into the development of the State's water planning tools, such as the Groundwater
Availability Models (GAMs) or the surface water W ater Availability Models (W AMs).

= Provide for the Regional W ater Planning process to evaluate and consider aquifer recharge and
enhancement and maintenance of springflows.

L Amend Chapters 16 and 36, Water Code, to provide for more consistency of groundwater
management goals established by GWCDs with the Regional W ater Plans; i.e., direct TWDB to
develop management tools to optimize aquifer use and development - to be used by GWCDs and
by RWPGs under their stated management goals.

] Direct the TWDB to facilitate joint planning efforts between GWCDs and RWPGs within a GMA, to
avoid or resolve conflicts, and direct GW CDs to reflect future demands for groundwater consistent
with demand projections made by the RWPGs.

Recommendation 3.2. Conjunctive Use of Both Surface and Groundw ater Resources

Reaffirm policy of the State endorsing the conjunctive use of surface and groundwater
resources and explore mechanisms by which to promote conjunctive use projects.

Water management in Texas must become more cohesive and less fragmented. Water itself is
inextricably linked throughout every stage of the hydrological cycle. Water policy and water management
frameworks must reflect these interconnections and conjunctively address both surface water and
groundwater.

Texas regulations, laws, and institutions will have to continue to evolve in order to keep pace with, and
sometimes to encourage, new developments in technology, better science and increased understanding
of the complex issues involved in sustaining our ground and surface water resources so that they can, in
turn, sustain Texas and its economies.

3.2. ALTERNATIVE LEGISLATIVE OPTIONS INCLUDE:
NOTE: These alternative legislative options were presented to the committee for consideration
during the interim hearings. These options are not recommendations of the committee but reflect
the range of alternatives discussed.

L Direct the TCEQ and the TWDB to evaluate the relationship between groundwater and surface
water to ensure that riverine base flows derived from groundwater springs are maintained. The
TCEQ and the TWDB should work with other state water agencies to issue a report to the
Legislature by January 1, 2006.

u Amend the Water Code to include clear policy statement that effective rural watershed
management be considered an essential tenet of State water policy; and that rural, riverside, and
coastal land stewards, both public and private, must be included in the development and
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AGENDA
Senate Committee on Natural Resources
Interim Hearing
Dallas City Hall, Room 6ES
1500 Marilla Street
Dallas, Texas
July 13, 2006, 10:00 a.m.
and
July 14, 2006, 8:00 a.m.

Thursday, July 13, 2006
I Call to Order
II. Texas Commission on Environmental Quality Commissioner Remarks

III.

IV.

VL

VIL

Kathleen White, Chairman, Texas Commission on Environmental Quality
Larry Soward, Commissioner, Texas Commission on Environmental Quality

Dallas/Fort Worth State Implementation Plan Update
David Schanbacher, Chief Engineer, Texas Commission on Environmental

Quality

Overview of Texas Commission on Environmental Quality Power Plant

Permitting Process
Richard Hyde, Director of Air Permitting Division, Texas Commission on

Environmental Quality

Issues Related to Reliability Panel

Barry Smitherman, Commissioner, Public Utility Commission
Sam Jones, Interim President and CEO, Electric Reliability Council of Texas

Texas Environmental Research Consortium Update
George Beatty, Chair, Consortium Advisory Council, Texas Environmental

Research Consortium

Environmental Panel
Ramon Alvarez, Scientist, Environmental Defense
Tom "Smitty" Smith, Director, Public Citizen, Texas Office



VIIL

IX.

X.

XL

Integrated Gasification Combined Cycle (IGCC) Panel
Steve Jenkins, IGCC and Gasification Technology Leader, URS

Corporation
Dr. Don Carlton, Founder and former CEO, Radian Corporation
Richard Furman, Retired Consulting Engineer

Industry Panel
Michael McCall, Chairman and CEO, TXU Wholesale

Steve Winn, Executive Vice President, NRG Energy and President, Texas
Region, NRG Energy
Monty Jasper, Director of New Plant Development, American Electric Power

Public Testimony

Recess

Friday, July 14, 2006

L

IL.

IIL.

Iv.

VL

Call to Order

Review of Surface Water and Groundwater Policy in Texas Panel
Martin Rochelle, Attorney, Lloyd, Gosselink, Blevins, Rochelle & Townsend

Brian Sledge, Attorney, Lloyd, Gosselink, Blevins, Rochelle & Townsend

Review of HB 1763, 79(R) by Cook/Duncan Panel
Bill Mullican, Deputy Executive Administrator of Planning, Texas Water

Development Board
Gary Westbrook, President, Texas Alliance of Groundwater Districts
C.E. Williams, General Manager, Panhandle Groundwater Conservation District

Conjunctive Management Panel
Carolyn Brittin, Director of Water Resources, Texas Water Development Board

Ed McCarthy, Attorney, Jackson, Sjoberg, McCarthy and Wilson, LLP
Jace Houston, General Counsel, Harris-Galveston Subsidence District
Myron Hess, National Wildlife Federation

Public Testimony

Recess



AGENDA
Senate Committee on Natural Resources
Organizational and Interim Hearing

L. Call to Order

June 16, 2006
9:00 a.m.
Capitol Extension, E1.012

1L Welcoming Remarks and Introduction of Staff

III.  Adoption of Committee Rules

IV.  Environmental Flows Update

Kathleen White -

Joseph B.C. Fitzsimons -

Chairman, Texas Commission on Environmental Quality

Chairman, Texas Parks and Wildlife Commission

Derek Seal - General Counsel, Texas Commission on Environmental
Quality
J. Kevin Ward - Executive Administrator, Texas Water Development

E.G. Rod Pittman -

Board

Chairman, Texas Water Development Board
Chairman, Environmental Flows Advisory Committee

Dean Robbins - Assistant General Manager, Texas Water Conservation
Association

Mary Kelly - Senior Attorney, Environmental Defense

Ben Vaughn III - Coastal Conservation Association Texas



V. Drought Preparedness

Jack Colley -

VI Water Reuse

Larry Soward -

Todd Chenoweth -

Norman Johns -

Dean Robbins -

Lyn Dean -

VII. Water Conservation
Allan Jones -

Carole Baker -

Calvin Finch-

Bill Mullican -

V. Public Testimony

VI Recess

Chief, Governor's Division of Emergency Management

Commissioner, Texas Commission on Environmental

Quality

Manager, Water Rights Permitting, Texas Commission on
Environmental Quality

Water Resources Scientist, National Wildlife Federation

Assistant General Manager, Texas Water Conservation
Association

Chair, Water Laws Committee, Texas Water Conservation
Association

Associate General Counsel, Lower Colorado River
Authority

Director, Texas Water Resources Institute

Director, Intergovernmental Relations, Harris Galveston
Subsidence District

Director of Water Resources, San Antonio Water System

Deputy Executive Administrator, Texas Water
Development Board
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VI

VIL

VIIIL.

IX.

X.

AGENDA
Senate Committee on Natural Resources
Interim Hearing
North Harris County Regional Water Authority
Room 110
Houston, Texas
August 8, 2006, 10:00 a.m.

Call to Order

Welcoming Remarks
Al Rendl, President, North Harris County Regional Water Authority

Water Fundin
Larry Soward, Commissioner, Texas Commission on Environmental Quality

Review of Texas Commission on Environmental Quality Water Programs

Mark Vickery, Deputy Executive Director, Texas Commission on Environmental

Quality

Review of Texas Water Development Board (TWDB) Water Programs
Kevin Ward, Executive Administrator, Texas Water Development Board

Review of Senate Bill 3 Funding and Other Possible Revenue Streams
Kevin Ward, Executive Administrator, Texas Water Development Board

The Wall Street Perspective on Financing Water Projects
Roy Torkelson, Senior Advisor, Environmental Finance, East Group

John Ma, Vice President, Municipal Finance and Infrastructure Group, Goldman Sachs

Public/Private Partnerships and Success Stories
Christopher Malinowski, Texas Water Division Manager, PBS&J

Review of North Harris County Regional Water Authority Projects

Jimmie Schindewolf, General Manager, North Harris County Regional Water
Authority

Review of TWDB's Policy Recommendations for the 2007 State Water Plan
Bill Mullican, Deputy Executive Administrator, Texas Water Development Board



XI. Review of Statutory Barriers to Implementation of State Water Plan Panel
Ed McCarthy, Attorney, Jackson, Sjoberg, McCarthy & Wilson

Ken Ramirez, Attorney, Brown McCarroll

Robert Stokes, Attorney and President, Galveston Bay Association
Glenn Jarvis, Attorney, Law Offices of Glenn Jarvis

Lynn Sherman, Attorney, Winstead Consulting Group

XII.  Review of Regional Water Planning Group Barriers to Implementation of State Water
Plan Panel

Tom Gooch, Engineer, Freese and Nichols (Region C)

Ed Archuleta, General Manager, El Paso Public Service Board (Region E)

Jeff Taylor, Deputy Director, Public Utilities Division, City of Houston (Region H)
Bill West, General Manager, Guadalupe-Blanco River Authority (Region L)

John Bruciak, General Manager, Brownsville Public Utilities Board (Region M)

XIII. Public Testimony
XIV. Recess
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HOUSE COMMITTEE ON NATURAL RESOURCES

KIP AVERITT ROBERT PUENTE
CHAIR, SENATE NATURAL RESOURCES CHAIR, HOUSE NATURAL RESOURCES

AGENDA
Joint Interim Hearing
Senate and House Committees on Natural Resources
San Antonio City Council Chambers
September 22, 2006, 10:00 a.m.

L Call to Order

IL Welcoming Remarks
The Honorable Phil Hardberger, Mayor, City of San Antonio

The Honorable Nelson W. Wolff, Bexar County Judge
Sam Dawson, Chair-Water Committee, Greater San Antonio Chamber of Commerce

11I. Review of Texas Water Development Board Policy Recommendations in the Draft 2007 State Water Plan
Thomas Weir Labatt 111, Board Member, Texas Water Development Board

Iv. Water Planning Panel
Carolyn Brittin, Director of Water Resources, Texas Water Development Board

Bill Mullican, Deputy Executive Administrator of Planning, Texas Water Development Board
Con Mims, Nueces River Authority, Region L Chair

a. Review of the 2007 Draft State Water Plan

b. Update on the Regional Water Planning Process

c. Region L - Lessons Learned

V. Overview of House Bill 41/Senate Bill 24 79(1) by Puente/Armbrister
Robert Potts, General Manager, Edwards Aquifer Authority

VL House Bill 41/Senate Bill 24 79(1) by Puente/Armbrister and Regional Water Issues
a. David E. Chardavoyne, President and Chief Operating Officer, San Antonio Water System

b. Gil Olivares, General Manager, Bexar Metropolitan Water District
c. Will Carter, Board Member, Bexar-Medina-Atascosa Water Control and Improvement
District #1

d Greg Rothe, General Manager, San Antonio River Authority

e. Thomas Boehme, State Director-District 10, Texas Farm Bureau

f. Bill West, General Manager, Guadalupe-Blanco River Authority

g Gary Middleton, Chairman, South Central Texas Water Advisory Committee

VIIL Public Testimony

VIII. Recess



Appendix
E






Volume |

Population in Texas is expected to more than double
between the years 2000 and 2060, growing from
about 21 million to about 46 million.

The demand for water in Texas is expected to increase

by 27 percent, from almost 17 million acre-feet of
water in 2000 to 21.6 million acre-feet in 2060.

Existing water supplies—the amount of water that can

be produced with current permits, current contracts,
and existing infrastructure during drought—are
projected to decrease about 18 percent, from about
17.9 million acre-feet in 2010 to about 14.6 million
acre-feet in 2060. This decrease is primarily due to
the accumulation of sediments in reservoirs and the
depletion of aquifers.

Texas is going to need an additional 8.8 million
acre-feet of water by 2060 if new water supplies
are not developed.

The planning groups identified about 4,500 water
management strategies and projects to generate
an additional 9.0 million acre-feet per year of
water supplies for Texas.

The planning groups estimated that the capital
costs to design, construct, or implement the
4,500 water management strategies and
projects would cost about $30.7 billion.

If Texas does not implement the water plan, water

shortages during drought could cost businesses and
workers in the state about $9.1 billion by 2010 and
$98.4 billion by 2060.

If Texas does not implement the water plan, about
85 percent of the state’s projected population will

not have enough water by 2060 in drought conditions.

Highlights of the 2007 State Water Plan

g

This water plan marks the 50th anniversary of the
end of the drought of record Texas experienced
from 1950-1957. It also marks the 50th anniversary
of the creation of the Texas Water Development
Board, established by the citizens of Texas to
develop a state water plan and finance water
supply projects to ensure that the catastrophic
consequences of the drought of the 1950s would
not be repeated in the future. Water for Texas—
2007 is the eighth state water plan since 1957
and the second developed as a result of the
nationally recognized regional water planning
process in Texas.

At the same time the 2007 State Water Plan was
being drafted from May 2005 to August 2006,
the citizens of Texas were once again reminded
of the many dire consequences that drought
can have on our people, our economy, and our
environment. The negative impact of the 2005-
2006 drought on agriculture may be worse than any
drought since the drought of the 1950s. Wildfires
in the winter and spring of 2006 burned over
1.9 million acres of land and a number of homes
and buildings, resulting in the loss of human life.

. Water supplies to both large and small water

supply systems have been seriously threatened
during this drought. Water use has been restricted
in almost every region of the state as a result of
declining water supplies.

Why do we plan?

Simply put, we plan so that Texas will have
enough water in the future to sustain our
cities and rural communities, our farms and
ranches, our businesses and industries, and
the environment. While Texas is blessed with
an abundance of natural resources, water is
sometimes in short supply, particularly dur-
ing periods of drought. Texas has a long his-
tory of droughts, and there are more to come.
Our state also has one of the fastest grow-
ing populations in the country. In 1950, only
8 million people lived in Texas. In 2000, near-
ly 21 million people called Texas home, and
another 25 million will likely arrive by 2060.
A growing population, combined with Texas’
vulnerability to drought, makes water supply
a crucial issue.

Water for Texas 2007



Texas must ensure that its water
supplies are dependable in times

of drought and, at the same time,

can support a growing population and
economy. To do this, we must plan far in ad-
vance. The Texas Water Development Board
(TWDB) is the state’s lead water planning
and financing agency and is responsible for
preparing and adopting the state water plan.
It is important that water plans are updated
regularly to reflect and respond to changes
in population, water availability, technologi-
cal improvements, information, and policy.
Because the legislature recognizes the im-
portance of water to the future of Texas, it
requires the development of a state water
plan.

How do we plan?

Water planning in Texas is based on a “bottom-
up,” consensus-driven approach. The state is
divided into 16 regional water planning areas
(Figure 1). Each planning area is represented
by a planning group that consists of about 20
members representing a variety of interests,
including agriculture, industry, environment,
public, municipalities, business, water dis-

Hightights of the 2007 State Water Plan

Figure 1. The 16 regional water planning areas.

tricts, river authorities, water utilities, coun-
ties, and power generation. Each planning
group evaluates population projections, water
demand projections, and existing water sup-
plies available during drought. Based on this
information, each planning group identifies
who will not have enough water, recommends
strategies and projects that could be imple-
mented to obtain more water, and estimates
the costs of these strategies and projects.
Once the planning group adopts the regional
water plan, the plan is sent to TWDB for ap-
proval. TWDB then compiles information from
the regional water plans and other sources to
develop the state water plan. The entire pro-
cess is open to the public.



How many Texans will there be?

Population in Texas is expected to more than
double between the years 2000 and 2060,
growing from about 21 million to about 46

~ million (Figure 2). The growth rates, however,

will vary considerably across the state. While
some areas will double or even triple their
populations, others will grow only slightly,
and still others will lose population. Forty-
three counties and 297 cities are projected
to at least double their population by 2060,
but another 45 counties and 137 cities are ex-
pected to lose population or remain the same.
The rest are expected to grow slightly.

How much water will we require?

Millions of Texans

Although the population of Texas is expected
to double over the next 60 years, the demand
for water in Texas will increase by only 27 per-

0..
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Figure 2. Projected population growth.

Demand for water
(millions of acre-feet)

cent, from almost 17 mil-
lion acre-feet of water
in 2000 to a projected
demand of 22 million
acre-feet in 2060 (Fig-
ure 3). Demand for muni-
cipal water is expected
to increase from 4 million
acre-feet in 2010 to just
over 8 million acre-feetin
2060. However, demand
for agricultural irrigation
water is expected to
decrease, from 10 mil-
lion acre-feet per year
in 2010 to approximately
9 million acre-feet per
year in 2060, due to more
efficient irrigation systems, reduced ground-
water supplies, and the transfer of water rights
from agriculture to municipal uses.

How much water do we have now?

Existing water supplies—the amount of water
that can be produced with current permits,
current contracts, and existing infrastructure
during drought—are projected to decrease
about 18 percent, from about 17.9 million
acre-feet in 2010 to about 14.6 million acre-
feet in 2060 (Figure 4). Water supplies are
from three primary sources: surface water,
groundwater, and reuse water. Surface water
supplies are projected to decrease about
6 percent, from about 9.0 million acre-feet
in 2010 to about 8.4 million acre-feet in
2060. This decrease in surface water supply

(3}
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Figure 3. Projected water demand.
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Water supplies
(millions of acre-feet)

2010 2020 2030 2040 2050 2060
Figure 4. Projected supplies of water with current permits,
current contracts, and existing infrastructure during
drought.

is partly due to the accumulation of sedi-
ments in reservoirs. Groundwater supplies
are projected to decrease 32 percent, from
about 8.5 million acre-feet in 2010 to about
5.8 million acre-feet in 2060. This decrease
is primarily due to reduced supply from the
Ogallala Aquifer as a result of depletion and
reduced supply from the Gulf Coast Aquifer
due to mandatory reductions in pumping to
prevent land subsidence. Existing water sup-
ply from water reuse—the use of water after
it has already been used—is expected to be
about 370,000 acre-feet per year by 2060.
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Figure 5. Projected need for additional water in times of
drought.

Do we have enough water
for the future?

We do not have enough existing water supplies
today to meet the demand for water in the
future during times of drought. If Texas does
not implement new water supply projects
or management strategies, then homes, busi-
nesses, and agricultural enterprises throughout
the state are expected to need an additional
3.7 million acre-feet of water in 2010 and
an additional 8.8 million acre-feet in 2060
(Figure 5).

Highlights of the 2007 State Water Plan
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Figure 6. New water supplies from water management
strategies in the state water plan.

What can we do to get more water?

The planning groups identified about 4,500
water management strategies to generate
additional water supplies for Texas during
drought. A water management strategy is a
specific plan to increase water supply or maxi-
mize existing supply to meet a specific need.
If these strategies are implemented, Texas
will increase its water supplies by 3.6 mil-
lion acre-feet per year by 2010 and 9.0 mil-
lion acre-feet per year by 2060 (Figure 6). The
water management strategies include munici-
pal and agricultural conservation, reservoirs,
wells, water reuse, desalination plants, and
other strategies. Additional municipal water
conservation strategies would result in about
617,000 acre-feet per year of water by 2060.

Unmet needs

(millions of acre-feet)
- [N]
™
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Figure 7. Unmet water supply needs.

Additional irrigation conservation strategies
would result in about 1.4 million acre-feet per
year by 2060. Fourteen new major reservoirs
would result in about 1.1 million acre-feet per
year by 2060. Additional water wells would
result in about 800,000 acre-feet per year by
2060. Additional water reuse would result in
about 1.3 million acre-feet per year by 2060.
Desalination projects would result in about
313,000 acre-feet per year by 2060.

Are all water supply needs met?

Nine planning groups were unable to meet all
water supply needs for each wateruser group in
their planning areas. Approximately 1.8 million
acre-feet of water supply needs are unmet in
2010, increasing to approximately 2.7 million
acre-feet in 2060 (Figure 7). Unmet water sup-
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ply needs occur for irrigation, steam-electric
power generation, and mining water user
groups in 2010 and 2060. The major reason for
not meeting a water user group’s water supply
need is that the planning group did not iden-
tify an economically feasible water manage-
ment strategy to meet the water supply need.

What will it cost?

The planning groups also estimated how much
the 4,500 water management strategies would
cost to implement. Total capital costs, which
primarily consist of up-front money needed to
design, construct, or implement strategies,
are about $30.7 billion. Based on surveys con-
ducted as part of the planning process, local
jurisdictions indicate that a significant part
of the total costs can be borne by local spon-
sors. However, the local jurisdictions identi-
fied specific funding needs that the state
could fill. Therefore, TWDB recommends that
the legislature consider an initial appropria-
tion of $77.5 million for the 2008-2009 bien-
nium, which would provide grants and loans
for constructing $929.6 million in projects.
Cumulative appropriations of $674.6 million
between 2008 and 2028 would result in $1.7
billion in projects. These funds would help
ensure that Texas has enough water for the
future.

Highlights of the 2007 State Water Plan

- What if we do nothing?

Projected water shortages during drought
could cost businesses and workers in the state
approximately $9.1 billion in 2010. By 2060,
this figure increases to roughly $98.4 billion.
The loss of state and local business taxes as-
sociated with lost commerce could amount to
$466 million in 2010 and $5.4 billion in 2060. If
we do nothing, about 85 percent of the state’s
projected population will not have enough
water by 2060 during drought conditions.

What can we do now?

The planning groups noted several issues
that the legislature should consider addressing
to help implement the state water plan and
ensure Texas has water for the future. Based
on these planning group recommendations,
TWDB developed legislative recommendations
on the following issues:
« financing of recommended water
management strategies
« reservoir site designation and
acquisition
« interbasin transfers of water
« environmental water needs
« water conservation
« expedited amendment process
for regional water plans
¢ indirect reuse
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TWDB Policy Recommendations

to the Legislature

The specific TWDB legislative policy recom-
mendations are included at the beginning of
each issue section below and are followed by
a general summary of each issue.

Issue: Financing Water
Management Strategies

The legislature should consider appropriating |
funds to TWDB for debt service to the State Parti- :
cipation and Water Infrastructure Fund programs |
to fund water management strategies in the 2007
State Water Plan. An initial appropriation of $77.5 |

million for the 2008-2009 biennium would pay the

first two years of debt service on general obligation
bonds and grants, ultimately resulting in funding .

$1.7 billion in projects needed through 2020. The

total appropriation needed through 2028 for debt |

service and grants is $674.6 million.

The legislature should maintain the existing state

programs for water and wastewater infrastructure
financing in order to provide adequate financial
assistance for ongoing compliance with regulatory
requirements and ensure Texas continues to access
federal funds for water-related infrastructure

projects

Capital costs for recommended water man-
agement strategies in the 2007 State Water
Plan are about $30.7 billion. Estimates of
capital costs include both the direct costs
of constructing facilities, such as materials,
labor, and equipment, and the indirect ex-
penses associated with construction activities,
such as costs for engineering studies, legal
counsel, land acquisition, contingencies,
environmental mitigation, interest during
construction, and permitting fees. Capital
costs do not include funds for internal water
distribution systems and wastewater infra-
structure but only costs associated with getting
water supply to a system, which can include
cost of treatment plants. To determine the
amount of state assistance that would be
needed for the $29.3 billion of municipal
water supply management strategies in the
2006 Regional Water Plans, the planning
groups sent surveys to water providers. Based
on the results of those infrastructure financing
surveys, the planning groups estimated that
$2.1 billion in state financial assistance would
be needed between now and 2060. These
surveys indicate nearly 91 percent of the $30.7
billion in total cost for implementing the 2007
State Water Plan is anticipated to be provided
by local project sponsors through traditional
financing mechanisms. However, of the $2.1
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billion needed from the state, over $1.7 billion
will be needed by 2020. If water management
strategies from the 2007 State Water Plan are
not implemented, approximately 60 percent of
the state’s projected population will not have
enough water in 2020. Projected shortfalls in
2020 are estimated to be about 4.9 million
acre-feet of water.

Factors that contribute to the funding gap
and the need for additional state financial
assistance include the following:

e Increasing cost burdens on local water
providers and governments—Municipalities
and other entities that provide water and
wastewater services in Texas are now fac-
ing a more difficult financial future than
they have in the past several decades.
Over the years, reduced federal support
for new capacity and rehabilitation of
existing infrastructure are increasing the
financial burden on local communities.
This increase in responsibility is coming
at a time when real interest rates are
rising and sources of new water supplies
are becoming more scarce and expen-
sive. Moreover, operating and maintenance
costs have escalated in recent years due
to rising energy costs that place an addi-
tional strain on the budgets of local utili-
ties. Population growth also increases the
financial burden on local governments for
nonwater-related infrastructure, includ-
ing: new roads, schools, law enforcement,
and other public service facilities. These
services provide more apparent and highly
publicized benefits and jobs for communi-
ties when compared to water and waste-
water infrastructure projects.

o Timing issues of implementing large-
scale water supply projects—Without
state assistance, many communities
may not actively plan and build needed
improvements. Under current legal and
regulatory requirements, large-scale
water supply projects require up to
10 years for planning, permitting, design-
ing, and constructing before water flows
through the pipes. Often, local project
sponsors are reluctant to approve large
capital expenditures for projects that will
take many years to realize benefits to the
community.

Hightiehts of the 2007 State Water Plan

e Financing constraints in rural, and/or
economically disadvantaged communi-
ties—Small, rural, and economically dis-
advantaged areas in Texas are particularly
hard pressed to raise the necessary cap-
ital for water projects for a simple reason:
ratepayers in these communities lack suf-
ficient income to pay the rate increases
required to obtain traditional financing
to improve or maintain existing water in-
frastructure to meet minimum regulatory
requirements. These types of communities
are far less likely to be able to implement
water management strategies that will
ensure their water supplies are depend-
able enough to withstand drought.

TWDB’s existing State Participation Program
and Water Infrastructure Fund can assist the
state in providing financial assistance to fill the
gap needed to implement water management
strategies that will provide Texas withsufficient
quantities of water under drought conditions
(Tables 1 and 2, Figure 8). An initial appropria-
tion of $77.5 million for the 2008-2009 bienni-
um would provide grants and loans to construct
$929.6 million in projects. Cumulative appro-
priations of $674.6 million between 2008 and
2028 would result in $1.7 billion in projects.
TWDB estimates the investment needed based
on a combination of debt service on gen-
eral obligation bonds and grants to respond
to the needs indicated in the Infrastructure
Finance Survey for the 2006 Regional Water
Plans. This recommendation is consistent with
current authorizations in statute and requires
appropriations by the legislature.

Appropriations $674.6 million

Water Infrastructure Fund State Participation Program
$462,763,000 $211,838,000
(69%) (31%)

Figure 8. Total appropriations needed for the Water
Infrastructure Fund and State Participation Program.



Table 1. Total recommended funding for municipal water supply projects identified in the
2007 State Water Plan (monetary figures reported in millions of dollars)

Total
Biennium 2010- {2008-

Fiscal year 2008 2009 totals 2020 2020)

Loans and payment deferrals for
construction for excess project capacity 158.0 158.0 316.0 410.7 726.7
(State Participation Program)

Loans and payment deferrals for construction
of nonexcess capacity and support for design
and permitting costs and loans for projects that 352.9 214.0 566.9 355.7 922.6
do not meet criteria of the State Participation
Program (Water Infrastructure Fund)

Grants for economically distressed areas

(Water Infrastructure Fund) 9.8 18.1 79 0 27.9
Grants and loans for projects in rural areas

(Water Infrastructure Fund) 6.6 12.2 188 0 18.8
Total 527.3 402.3 929.6 766.4 1,696.0

Table 2. Total recommended appropriations for municipal water supply projects identified in the
2007 State Water Plan (monetary figures reported in millions of dollars)

Total
Biennium 2010- (2008- Grand

Fiscal year 2008 2009 totals 2020  2020) Total

Loans and payment deferrals for construction _
for excess project capacity (State Participation 81| 16.2 | 24.3 183.1 | 207.4 45| 2119

Program)

Loans and payment deferrals for construction
of nonexcess capacity and support for design
and permitting costs and loans for projects that | 23.2 | 24.9 48.1 315.6 | 363.7 27.0 | 390.7
do not meet criteria of the State Participation
Program (Water Infrastructure Fund)

Grants for economically distressed areas

(Water Infrastructure Fund) 0.9 2.5 3.4 27.5 30.9 19.1 50.0
Grants and loans for projects in rural areas

(Water Infrastructure Fund) 0.6 1.4 2.0 11.9 13.9 8.1 22.0
Total 32.8| 45.0( 77.8 538.1.| 615.9 58.7 | 674.6
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Issue: Reservoir Site Designation
and Acquisition

The legislature should designate all remaining vi- |
able reservoir sites of unique value for protection
under Texas Water Code, Section 16.051(g), that
are identified by TWDB and planning groups in
the 2006 Regional Water Plans and the 2007 State
Water Plan. The legislature should also designate |
any other feasible sites needed beyond the 50- |
year regional and state water planning horizon
identified by TWDB-funded research currently in
progress.

The legislature should designate all river or stream
segments of unique ecological value recommended
in the 2006 Regional Water Plans and the 2007
State Water Plan for protection under Texas Water
Code, Section 16.051(f).

Inaddition, the legislature should provide a mecha- |
nism to acquire viable reservoir sites and possibly
associated mitigation areas. These sites could be |
used to develop additional surface water supplies
to meet the future water supply needs identified
in the 2006 Regional Water Plans and those that
wrll occur beyond the 50-year planmng horizon. |

“Reservoir construction in Texas was most pro-

lific before 1970. By 1950, Texas had construct-

ed approximately 60 major reservoirs (5,000
acre-feet or greater of conservation storage
capacity). Between 1950 and 1980, the num-
ber grew to a total of 179, but the pace of
construction began to slow in the 1970s and
continued the downward trend through the
remainder of the 20th century. The reduced
number of potentially high-quality reservoir
sites, environmental issues or concerns, and
increasing costs of reservoir development all
contributed to the slow down. Texas currently
has 196 major reservoirs. Ten reservoirs that
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were able to hold more than 5,000 acre-feet
of water at conservation pool elevation upon
initial impoundment are now no longer able to
due to sedimentation and are currently classi-
fied as minor reservoirs.

Over time, Texas’ state water plans have re-
flected this slowdown in reservoir develop-
ment. The 1984 State Water Plan identified 65
major reservoir sites and allocated water from
44 of the new reservoirs to meet needs through
2030. The 1990 State Water Plan included 20
new reservoirs. In contrast, the 1997 and 2002
State Water Plans each recommended only
eight major reservoirs to meet needs for ad-
ditional water supplies through 2050. Major
reservoir projects absolutely must remain a
strong and viable tool in our water develop-

- -ment toolbox if the state is to meet its future

water supply needs. Recognizing this, plan-
ning groups have recommended 14 new major
reservoirs as water management strategies in
their 2006 Regional Water Plans to meet fu-
ture water supply needs (Figure 9).

A number of factors will determine whether
or not the major reservoirs recommended in
the 2006 Regional Water Plans will actually
be developed. One of the primary factors in-
volves the reservoir site itself and the manner
in which the state addresses issues associated
with preserving the viability of the reservoir
site for future reservoir construction purposes.

Certain governmental actions, such as devel-
oping public utility infrastructure or actions
by federal, state, or local governments to
protect natural ecosystems located within the
reservoir footprint can significantly impact
the viability of a site for future construction
of a proposed reservoir. The proposed Waters
Bluff Reservoir on the main stem of the Sabine
River was prevented in 1986 by the establish-
ment of a private conservation easement. In

*" addition, the proposed Lake Fastrill, which is

included in the 2006 Region C Water Plan and
the 2007 State Water Plan as a recommended
water management strategy to meet the fu-
ture water supply needs of the city of Dallas,
is a current and significant case in point.
Land located within the reservoir’s footprint
is also included within the recently designat-
ed Neches River National Wildlife Refuge. If
the designation of the Neches River National
wildlife Refuge by the U.S. Fish and Wildlife
Service prevails in any legal challenges, it

1
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Figure 9. Location of recommended major and minor reservoirs.

Major and minor reservoirs recommended
in the regional water plans to meet needs

n Major reservoir sites recommended

B Minor reservoir sites recommended

Major reservoirs hold more than 5,000 acre-feet of water.
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would effectively preclude future use of the
site for the proposed Lake Fastrill.

Lack of action by the state legislature in pro-
tecting reservoir sites has been cited as a prob-
lem in precluding federal actions that would
otherwise be considered as circumventing the
state’s primacy over water in the state.

On April 17, 2006, TWDB approved a
contract for a research project that will re-
view the potential viability of reservoir
projects that have been identified and/or rec-
ommended in the past 40 years of state, re-
gional, and local water planning. The major

Brownsville
Weir
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objective of this research, which is scheduled
to be completed by December 1, 2006, will be
to identify the remaining viable reservoir sites
in the state that are most suitable for protec-
tion and/or acquisition.

Designation of Sites of Unique
Value for Reservoir Construction

Texas Water Code, Sections 16.051(e) and
16.053(e)(6), provide that state and regional
water plans shall identify any sites of unique
value for constructing reservoirs that the
planning groups or TWDB recommend for pro-
tection. Texas Water Code, Section 16.051(g)
provides for legislative designation of sites of
unique value for the construction of a reser-
voir. By statute, this designation means that
a state agency or political subdivision of the
state may not obtain a fee title or an ease-
ment that would significantly prevent the con-
struction of a reservoir on a designated site.

Designation by the Texas Legislature provides
a limited but important measure of protec-
tion of proposed reservoir sites for future
development. Issues may arise regarding the
level of protection legislative designation pro-
vides vis-a-vis certain federal actions. In ad-
dition, Texas Water Code, Sections 16.051(e)
and 16.053(e)(6), also provide that state and
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regional water plans shall identify river and
stream segments of unique ecological value
that the planning groups or TWDB recommend
for protection. Texas Water Code, 16.051(f),
also provides for legislative designation of
river or stream segments of unique ecologi-
cal value. By statute, this designation means
that a state agency or political subdivision of
the state may not finance the actual construc-
tion of a reservoir in a specific river or stream
segment that the legislature has designated as
having unique ecological value.

In some areas of the state, protecting criti-
cal habitats by designating river or stream
segments of unique ecological value may be
in competition with water supply projects.
As previously noted, the legislature may des-
ignate ecologically unique river and stream
segments and also unique sites for reservoir
construction. A stream segment with signifi-
cant bottomland hardwoods, for instance,
may be eligible for either designation. It was
suggested in the 2002 State Water Plan that
these designation processes could be linked
to protect certain ecologically unique stream
segments as habitat mitigation areas associ-
ated with specific water supply projects, thus
creating a balanced outcome.

There are 19 recommended unique reservoir
sites (Figure 10) and 15 recommended unique

13
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Unique reservoir sites
B Major reservoir sites recommended

B Minor reservoir sites recommended

I Aiready designated

stream segments. Seven of the unique stream
segments are for Region E (Figure 11), and
eight are for Region H (Figure 12).

Aquisition and Protection of

Land for Future Development

of Surface Water Supplies

In the 1984 State Water Plan, the Texas De-
partment of Water Resources recommended
a number of integrated actions to protect suit-

able sites for future reservoir development,
including the following:

- VRS
Fo VO Littie River
(offzchahriel

Brownsville
Weir

Creation by the legislature of a State
Reservoir Site Development Easement
System to provide the Texas Department
of Water Resources with limited eminent
domain power for the purpose of re-
stricting certain land uses that would
preclude reservoir construction within
sites designated as suitable for reservoir
development

Creation by the legislature of a Reservoir
Site Acquisition Fund to be administered
by TWDB for the purpose of preserving
future reservoir sites
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McKittrick Canyon Creek

Figure 11. Unique stream segments
recommended by Region E.
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e Appropriation by the legislature of
$100 million in each successive biennium
to the Reservoir Site Acquisition Fund to
compensate landowners for easements
and land options to secure lands for reser-
voir site preservation

In its discussion of these recommended ac-
tions, the 1984 State Water Plan recognized
that implementation will directly impact the
traditional emphasis upon protection of rights
of landowners in areas outside of municipali-
ties. It also recognized that the proposed ac-
tions must include proper mechanisms for
reservoir site designation and preservation
and ways to mitigate the local tax effects of
such actions. Also, it is noted that between
the time a reservoir site is selected and con-
struction is initiated, the value of land and
improvements escalate due to market forces
and that protecting reservoir sites from com-
mercial development and inordinate price
increases will require new legal and public
policy approaches. In a broad context, the
1984 State Water Plan recommendations and
discussion of issues related to the preservation Figure 12. Unique stream segments recommended
of reservoir sites continue to be relevant. by Region H.
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Texas Water Code, Chapter 15, Subchapter E,
contains provisions for a Storage Acquisition
Program to be administered by TWDB
These provisions, enacted into law primar-
ily by the 67*" Texas Legislature (1981) and
69t Texas Legislature (1985), established
a Storage Acquisition Fund and authorized
TWDB to use the fund for certain projects
including the design, acquisition, lease, con-

struction, reconstruction, development, or

enlargement in whole or part of any existing
or proposed water storage project.

Texas Water Code, Chapter 16, Subchapter E,
contains provisions authorizing TWDB to use
the State Participation Program to encour-
age optimum regional development of proj-
ects, including the design, acquisition, lease,
construction, reconstruction, development,
or enlargement in whole or part of reser-
voirs and other projects. A recent example
of TWDB’s use of state participation autho-
rization for this purpose was its approval in
2004 of $10 million in financial assistance to
the Angelina and Neches River Authority to
develop an environmental impact survey on
and to purchase most of the fee title land
necessary to build Lake Columbia in Cherokee
County.

Prior to using the Storage Acquisition Fund
(Texas Water Code, Chapter 15) and State
Participation Program (Texas Water Code,
Chapter 16) for eligible projects, TWDB is re-
quired by statute to determine that the state
can reasonably expect to recover its invest-
ment in the project.

Issue: Interbasin Transfers

16

of Surface Water

The legislature should provide statutory provi- |
sions that eliminate unreasonable restrictions on -
the voluntary transfer of surface water from one |

basin to another.

Interbasin transfers of surface water have
been an important, efficient, and effective
means of meeting the diverse water supply
needs of an ever-increasing population in
Texas. According to Texas Commission on
Environmental Quality data, there have been
approximately 193 interbasin transfer permits
issued either for existing or planned water
supply projects. These interbasin transfers

are, or will be, used to meet a wide variety of
water demands, including municipal, manu-
facturing, steam-electric power generation,
and irrigated agriculture demands.

Both the historical and current importance
of interbasin transfers across the state is
illustrated by the interbasin transfer of water
from Lake Meredith in the Canadian River
Basin to 11 cities in the Canadian, Brazos,
and Colorado river basins on the High Plains
of Texas. Since the original delivery of water
from Lake Meredith on April 1, 1968, by the
Canadian River Municipal Water Authority, this
project has served as the primary source of
water supply for Amarillo, Brownfield, Borger,
Lamesa, Levelland, Lubbock, O’Donnell,
Pampa, Plainview, Slaton, and Tahoka. With-
out this project, local groundwater supplies
from the Ogallala Aquifer, in many cases
already severely depleted, would not have
been able to meet the increasing municipal
and manufacturing demands of the region.

Prior to the passage of Senate Bill 1, 75th
Legislative Session (1997), Texas Water Code,
Section 11.085, was entitled Interwatershed
Transfers and contained the following
provisions:

e Prohibited transfers of water from one wa-
tershed to another to the prejudice of any
person or property within the watershed
from which the water is taken

e Required a permit from the Texas
Commission on Environmental Quality
to move water from one watershed to
another

e Required the Texas Commission on Environ-
mental Quality to hold hearings to deter-
mine any rights that might be affected by
a proposed interwatershed transfer

¢ Prescribed civil penalties for violations of
these statutory requirements

In Senate Bill 1, 75th Legislative Session, Texas
Water Code, Section 11.085, was amended to
replace the above provisions with significantly
expanded requirements for obtaining an inter-
basin transfer authorization. Since the amend-
ments to the Texas Water Code requirements
for interbasin transfersin 1997, there has been
a significant drop in the amount of interbasin
transfer authorizations issued. According to
Texas Commission on Environmental Quality
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data, only two interbasin transfer authoriza-
tions that were subject to those provisions
have been granted since the passage of Senate
Bill 1 in 1997. There has been a significant
amount of public discussion about whether
the 1997 amendments to Texas Water Code,
Section 11.085, have had a negative effect on
issuing interbasin transfer authorizations.

Issue: Environmental
Water Needs

The legislature should enact statutory provisions
similar to those in Article 1, House Committee
Substitute Senate Bill 3, 79th Legislative Session
considering recommendations from the Environ-
mental Flows Advisory Committee, in light of the
importance of balancing human water needs with
the needs for instream flows and bay and estu-
ary freshwater inflows and the need for greater
certainty in water right permitting.

Debate continues in the state as to how much
and by what means water should be provided
to the environment for instream flows and
freshwater inflows to bays and estuaries. It
is important for water planners and surface
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water right permit applicants to have greater
certainty or predictability in how environ-
mental flow conditions will be determined
in the water right permitting process. The
state, through TWDB, the Texas Commission
on Environmental Quality, and the Texas Parks
and Wildlife Department, has studied the en-
vironmental inflow needs for bays and estuar-
ies since 1977. However, the results of those
studies have not obtained widespread accep-
tance and are not readily incorporated into
the water right permitting and regional water
planning processes. In addition, these agen-

17
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cies were directed by the 77th Legislature to
conduct priority instream flow studies, result-
ing in the Texas Instream Flows Program that
is currently in progress, ultimately diverting
resources away from the agencies’ bay and
estuary studies.

In 2003, the Study Commission on Water for
Environmental Flows was created by the leg-
islature to evaluate options for providing ad-
equate environmental flows (Senate Bill 1639,
78th Legislative Session). This commission
issued a report in 2004, which was the basis
for environmental flow legislation proposed
in Article 1, Senate Bill 3, 79th Legislative
Session. That legislation proposed a basin-
specific, consensus-based process to recom-
mend environmental flow regimes that would
be incorporated into an environmental flow
standard through rulemaking by the Texas
Commission on Environmental Quality. The
recommended flow regimes would also be con-
sidered in future water right permit appli-

cations. In addition, the Texas Commission
on Environmental Quality would establish an
amount of water that would be set aside for
the environment through rulemaking. In the
event of an emergency, the Texas Commission
on Environmental Quality could temporarily
make available any environmental flow set
aside for other beneficial uses. Applications for
new water issued prior to Texas Commission
on Environmental Quality’s rulemaking for
environmental flow standards and set aside in
the applicable basin would contain provisions
to adjust any environmental flow condition
by 12.5 percent. The legislation authorized
TWDB to use the Research and Planning Fund
of the Water Assistance Fund to cover certain
administrative and technical assistance costs
associated with science advisory and stake-
holder activities.

At the conclusion of the 79th Legislative
Session, however, Senate Bill 3 did not pass.
In October 2005, Governor Perry issued an
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Executive Order creating the Environmental
Flows Advisory Committee and appointed
members to the committee in February 2006.
The committee was charged with develop-
ing recommendations to establish a process
that will achieve a consensus-based, regional
approach to integrate environmental flow
protection with flows for human needs.

Issue: Water Conservation

The legislature should review the Water
Conservation Implementation Task Force recom-
mendations and implement those that will result
in optimal levels of water use efficiency and water
conservation for the citizens of Texas.

In 2001, Senate Bill 2, the 77th Texas
Legislature emphasized the importance of
water conservation as a water management
strategy. This legislation requires that plan-
ning groups consider water conservation prac-
tices for each need identified for a water user
group. A comparison of the 2007 State Water
Plan to the 2002 State Water Plan shows the
growing importance of water conservation
in Texas. For example, recommended water
management strategies for conservation in
the 2002 State Water Plan generated 14 per-
cent of the water needed to meet the state’s
needs in 2050—a total of about 990,000 acre-
feet per year. In the 2007 State Water Plan,
conservation accounts for nearly 23 percent
of required water in 2060—a total of about
2 million acre-feet. These figures represent
“active conservation,” measures usually initi-
ated by water utilities, individual businesses,
residential water consumers, and agricul-
tural producers to reduce water consumption.
In the 2006 Regional Water Plans, 14 of the
16 planning groups included some water con-
servation strategies to meet needs, and 13 of
the 16 planning groups included policy recom-
mendations concerning water conservation.

In 2003, the 78th Texas Legislature consid-
ered a broad spectrum of issues related to
water conservation and established the Water
Conservation Implementation Task Force via
passage of Senate Bill 1094. The task force
was created to review, evaluate, and recom-
mend optimum levels of water use efficiency
and conservation for the state. The task force
also developed a Best Management Practices
Guide consisting of 21 municipal, 14 indus-
trial, and 20 agricultural water conservation
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best management practices. The practices
contained in the Best Management Practices
Guide are voluntary efficiency measures that
save a quantifiable amount of water, either di-
rectly or indirectly, and can be implemented
within a specified timeframe.

Municipal water conservation strategies in the
2006 Regional Water Plans relied heavily on
the Water Conservation Implementation Task
Force’s Best Management Practices Guide
and included aggressive plumbing fixture re-
placement programs, water-efficient land-
scaping codes, water loss and leak detection
programs, education and public awareness
programs, rainwater harvesting, and changes
in water rate structures. Fourteen of the 16
planning groups recommended municipal wa-
ter conservation as a potential way to meet
future municipal water needs. In total, mu-
nicipal water conservation strategies consti-
tute nearly 617,000 acre-feet (7 percent) of
water generated by all recommend strategies
by 2060.

Twelve of the 16 planning groups recom-
mended agricultural water conservation as
water management strategies to meet water
needs. In total, irrigation conservation strate-
gies would generate nearly 1.4 million acre-
feet of water in 2060, which equals about
15 percent of water generated by all recom-
mend strategies by 2060. The planning groups
also relied heavily on the Best Management
Practices Guide to identify strategies that
include the following:
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Irrigation water use management, such as
irrigation scheduling, volumetric measure-
ment of water use, crop residue manage-
ment, conservation tillage, and on-farm
irrigation audits

Land management systems, including fur-
row dikes, land leveling, conversion from
irrigated to dry land farming, and brush
control/management

On-farm delivery systems, such as lining
of farm ditches, low pressure center pivot
sprinkler systems, drip/micro irrigation
systems, surge flow irrigation, and linear
move sprinkler systems

Water district delivery systems, includ-
ing lining of district irrigation canals, re-
placement of irrigation district and lateral
canals with pipelines

e Miscellaneous systems, such as water
recovery and reuse

In addition to identifying specific water con-
servation best management practices as mu-
nicipal and agricultural water management
strategies to meet needs, many of the plan-
ning groups recognized that individual water
user groups may adopt additional best man-
agement practices that were not selected as
strategies in the regional water plans.

The task force made 25 recommendations that
will greatly enhance the ability and desire of
Texans to implement water conservation strat-
egies to meet their water supply needs. These
recommendations are summarized below:

1. Consider best management prac-
tices to be voluntary measures only

2. Create and fund a statewide water con-
servation public awareness campaign
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3. Provide regional water conservation
coordinators to planning groups

4. Establish a public recognition program
for water conservation efforts

5. Provide grant funding for innovative
water conservation programs

6. Provide cost-share funding for on-farm
agricultural water conservation
best management practices

7. Continue funding the state
brush control program

8. Develop a standard methodology
to calculate gallons per capita
per day water use

9. Adopt the task force’s recommended
targets and goals for water conservation

10. Encourage planning groups to consider
recommending water conservation
water management strategies to meet
any identified water supply need

11. Require water conservation as a
criteria for state funding and provide
for enforcement of entities that
fail to adopt a water conservation
plan or conduct required reporting
on water conservation efforts

12. Create a water conservation
advisory council to advise on
water conservation matters

13. Develop a database for cataloging and
tracking water conservation plans

14. Establish performance standards
for toilet retrofits

15. Establish a water management
resource library

16. Continue funding state water
conservation programs

17. Continue funding for state
water conservation research
and education programs

18. Endorse land stewardship as a
water conservation strategy

19. Study the impacts, if any, of
“take-or-pay” contracts on
water conservation efforts

20. Expand funding of Texas
A&M University’s potential
evapotranspiration network
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21. Coordinate state requirements
for water conservation and
distribution system capacities

22. Provide protection from
cancellation of water rights due
to water conservation efforts

23. Conduct “end-use” studies of
residential water demand

24. Provide funding assistance to bridge
gaps in water conservation resources

25. Provide additional funding
for water use data

Three of the recommendations (7, 16, and 17)
request continued funding of existing pro-
grams. Eight of the recommendations (3, 4,
6, 13, 15, 20, 23, and 25) require new or addi-
tional funding from the legislature for imple-
mentation. Thirteen of the recommendations
1,2,5, 8,9, 11, 12, 14, 18, 19, 21, 22, and
24) require legislation and, in most cases,
funding for implementation.

The task force recognized a need for promot-
ing public awareness of water conservation
issues (Recommendation 2) and recommended
implementing a program that will focus on
delivering a simple, enduring, universal wa-
ter awareness message. The main goal of the
program is to promote the importance and
relevance of water conservation to all Texans
and to strive to make all Texans aware that
their natural water resources are limited and
not immune to consequences of individual be-
havior. In 2004, TWDB contracted with consul-
tants to conduct research to develop a market
strategy and brand for a possible statewide
water conservation public awareness program.
The project was funded by a voluntary co-
alition of 36 water utilities, municipalities,
businesses, and conservation groups.
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Data from the 2004 study showed that only 28
percent of Texans “definitely know” the natu-
ral source of their drinking water. The research
also showed a strong correlation between
knowledge of water sources and willingness
to conserve. As part of the study, 11 logo and
tagline variations were tested in focus groups
in five cities: El Paso, Laredo, Houston, Dallas,
and Lubbock. “Water 1Q: Know Your Water”
rose to the top as an effective brand because
“it challenges you to think” and can be tailored
with local information and informative tips.
“Water 1Q” also resonated with Spanish-
speaking Texans with the tagline “Conozca
Tu Agua.”

Because of local drought impacts, four sig-
nificant regional water providers and one
groundwater conservation district have em-
braced the “Water 1Q” campaign concept and
are currently implementing pilot projects to
establish a “Water 1Q” awareness in their ser-
vice areas. Their efforts will contribute print
ads, public service announcements, and tele-
vision spots that can be used in developing a
statewide program. To date, the North Texas

Municipal Water District, the Lower Colorado
River Authority with the City of Austin, and the
City of Lubbock with the High Plains Under-
ground Water Conservation District have imple-
mented their pilot projects.

In the 79th Texas Legislature, House Bill 1224
provided for implementing recommendation
19 by requiring TWDB to conduct a research
study of the impacts of “take-or-pay” con-
tracts on water conservation efforts. House
Bill 1225 addressed recommendation 22 by
protecting water rights from cancellation due
to nonuse associated with water conservation.
The 79th Legislature approved funding to con-
tinue to partially address recommendations
7, 16, and 17. In addition, due to efforts of
individuals and local and regional water pro-
viders, recommendation 2, the conservation
public awareness program, has been initiated
in various locations.

House Bill 1226 and Senate Bill 3, 79th Legis-
lative Session, did not pass into law; however,
one or both of them contained statutory pro-
visions that would have implemented recom-
mendations 1, 2, 3, 5, 11, 12, and 18. Other
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bills that did not pass would have implemented
recommendation 14 (House Bill 1223) and rec-
ommendation 15 (Senate Bill 961). In the First
Special Session of the 79th Legislature, House
Bill 79 and Senate Bill 57 addressed recom-
mendations 1, 2, 11, and 18 but did not pass.

Issue: Expedited
Amendment Process

The legislature should provide statutory author- |
ity in Texas Water Code, Section 16.053, to allow

for an expedited process for minor amendments
to regional water plans where TWDB’s Executive
Administrator determines the amendment will not
result in over-allocation of a source, is not related
to a new reservoir, and does not have a significant
impact on instream flows or freshwater inflows to

exas Water Code, jon 16.053, requires
that water supply projects meet needs in
a manner consistent with the state water
plan and an approved regional water plan to
qualify for state financial assistance. In ad-
dition, Texas Water Code, Section 11.134,
requires that proposed water appropria-
tions address water supply needs in a man-
ner consistent with state and regional water
- plans to receive a water right permit from the
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Texas Commission on Environmental Quality.

In the event an applicant’s project does not

meet needs in a manner consistent with the

state and regional water plans, the applicant

must seek an amendment of the appropri-

ate regional water plan and the state water

plan or seek a waiver of this requirement.

Such amendments can be costly and time-

consuming because of the following require-

ments relating to amendments:

+ 60 days notice and comment period prior
to amending their plan

+ Notice must be provided to each muni-
cipality greater than 1,000 population,
each county judge, each river authority
or special law district, each retail public
utility, and each surface water right
holder

« Notice must be published in a newspaper
of general circulation in each county
located in whole or in part in the regional
water planning area

» A public hearing on the proposed amend-
ment must be conducted to obtain public
comments

This recommendation for an expedited amend-
ment process would result in the following re-
quirements for adopting minor amendments to
regional water plans:
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« Two weeks notice, posted in a place readily
accessible to the general public, of the
public meeting at which the amendment
will be considered, similar to notice of a
regular planning group meeting

o Consideration of public comments by the
planning group at their public meeting
where the amendment is being considered

Issue: Indirect Reuse

The legislature should develop policy in response :

to the following questions identified by the
Texas Water Conservation Association’s Reuse
Committee:

(1) Under current law, is the use of waste-
water effluent after discharge to a stream
a use of “state water” subject to the laws
of prior appropriation or is it subject to a
different regulatory scheme?

(2) Does current law allow effluent derived
from different sources of water to be treat-
ed differently for purposes of evaluating a
request to reuse this effluent?
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(3) Does current law provide for different |
treatment of effluent derived from “future” .
and “existing” return flows, regardless of
the source?

(4) Who can obtain indirect reuse rights?

(5) To what extent should protection be
afforded to the environment in reuse per-
mitting decisions?

A briefing memo to the Commissioners of the
Texas Commission on Environmental Quality
dated February 25, 2005, describes reuse as
follows: “In water rights permitting, ‘reuse’
is the use of surface water which has already
been beneficially used once under a water
right, or the use of groundwater which has
been used,” 30 Texas Administrative Code
§297.1(44). There are two types of reuse: in-
direct reuse and direct reuse. Indirect reuse is
the reuse of water, usually effluent, which is
placed back into a river or stream. This gen-
erally occurs when a wastewater treatment
plant discharges effluent into a stream and
either the discharger or another person or en-
tity diverts the effluent further downstream

Water for Texas 2007



to use again. In contrast, direct reuse occurs
when effluent from a wastewater treatment
plant is piped directly to a place where it is
used.

Historically, much of the effluent from waste-
water treatment plants was returned to the
rivers or streams of the state. Some of the
water rights in this state have been permitted
based on the existence of treated effluent in
the rivers and streams. In addition, a portion
of the effluent that has been discharged into
rivers and streams has been available to the
environment. Increasingly, there is interest in
reusing this effluent to meet increasing wa-
ter supply needs. In the 2006 Regional Water
Plans, both direct and/or indirect reuse is a
recommended water management strategy in
14 of the 16 plans. These recommendations in-
clude a total of 1.3 million acre-feet of supply
by 2060 which includes approximately 416,000
acre-feet from direct reuse and 846,000 acre-
feet from indirect reuse.

Hightights of the 2007 State Water Plan

In permitting indirect reuse through a bed
and banks authorization from the Texas
Commission on Environmental Quality, sev-
eral issues arise related to the existing Texas
Commission on Environmental Quality rules
or the statute. Some of these issues include:
what type of analysis is required for bed and
banks permits; should the indirect reuse of
groundwater have the same requirements as
for indirect reuse of surface water; does the
owner of the water right, the entity that has
contracted to purchase water and treated the
wastewater, or other parties have the right to
apply for a bed and banks permit; and should
historically discharged effluent have the same
requirements as future discharges?

The 80th Legislative Session’s interim charges
for both the House and Senate Natural Re-
sources Committees include the topic of reuse.
In addition, the Texas Water Conservation
Association has appointed a Reuse Committee,
which prepared a report titled “Texas Water
Rights and Wastewater Reuse” (See Appendix).
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New Water from Desalination

Freshwater in Texas is limited—there is only
so much rainfall and fresh surface water and
groundwater to go around. With the population
of Texas expected to reach almost 46 million by
2060, it will not be enough to simply identify new
sources of fresh water. Texas needs new water.
Desalination—the process of turning saline water
into freshwater—is the only current technology
that promises to deliver substantial amounts of
new, drought-proof water.

Because of its location, desalination is ready
made for Texas. The state has 367 miles of coast-
line bordering the Gulf of Mexico, which is a limit-
less supply of saline water. Even people deep in
the heart of Texas can benefit from desalination:
there is an ocean of saline water, called brack-
ish groundwater, hidden in the ground—2.7 billion
acre-feet worth.

Desalination has been around for decades, but
only recently has become affordable on a large
scale—and Texas is leading the way. Governor
Perry, recognizing the importance of desalination
to the future of Texas, directed TWDB to develop
a large-scale demonstration seawater desalination
project. The Texas Legislature supported these ef-
forts by providing funding for feasibility and pilot

| Regions that
have recommended
| water management
| strategies for desalination.

plant studies for Brownsville,
Corpus Christi, and Freeport.
The legislature also provided
funding for brackish ground-
water desalination demonstra-
tion projects, which was awarded to the North
Cameron Regional Water Supply Corporation
and the cities of Kenedy and San Angelo. The El
Paso-Fort Bliss Brackish Desalination Project cur-
rently under construction shows great promise
and, when completed, will be the largest inland
desalination plant in the world. In the current
regional water plans, eight of the 16 planning
groups included desalination projects as recom-
mended water management strategies to meet
water supply needs.

Desalination is not without challenges. Disposal of
the concentrate—the salty waste product of the
desalination process—can be expensive and have
environmental consequences. High energy costs
affect the cost of desalinated water. Predicting
the long-term ability of brackish groundwater
aquifers to produce water is difficult because
there is a lack of information on these aquifers.
Permitting desalination plants and the disposal of
concentrate can be challenging. However, TWDB
and others are working to address these econom-
ic, policy, and scientific challenges.

Over the last five years, Texas has made great
strides toward delivering on the promise of desal-
ination. Today, Texas is recognized as a national
and world leader in this important technology.
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HOW TO USE THE STATE WATER PLAN
The 2007 State Water Plan has three volumes, each representing a different tier or level of detail.

Volume 1 is an executive summary to provide a basic overview of the plan with major highlights and the
TWDB's policy recommendations. Volume | summarizes information at the state level.

Volume Il includes more detail and discusses key results of the 2006 Regional Water Plans including:

#p Chapter 1 (Introduction) summarizes the results of the state water plan.

% Chapter 2 (Regional Summaries) provides graphics, tables, and text summarizing results for each
planning area.

% Chapter 3 (Fifty Years of Water Planning in Texas) presents the general history of state water planning
in Texas, including how water management strategies and the planning process have evolved
over the past 50 years, and discusses the implementation status of water management strategies
recommended in the 2002 State Water Plan.

% Chapter 4 (Population and Water Demand Projections) summarizes the methodology and results for
population and water demand projections, including discussions of how different economic sectors
use water.

W Chapter 5 (Climate of Texas) discusses the climate of Texas, including general rainfall patterns
and information on the frequency and magnitude of drought in the state.

#p Chapter 6 (Surface Water Resources) presents detailed information on the state’s surface water
resources and includes estimates of available and existing surface water.

% Chapter 7 (Groundwater Resources) presents detailed information on the state’s groundwater
resources and includes estimates of available and existing groundwater.

Y Chapter 8 (Water Reuse) discusses water reuse in Texas, including projections of existing water
~ supplies generated by this practice.

Y Chapter 9 (Water Supply Needs) summarizes water supply needs for different water users in the
state during drought conditions and the potential socioeconomic impacts of not addressing water
supply needs.

Y Chapter 10 (Water Management Strategies) discusses water management strategies recommended h
by planning groups and the volume and costs associated with these strategies.

% Chapter 11 (Plan Implementation Funding) summarizes implementation costs of the 2007 State
Water Plan, including statewide and regional cost estimates for water supply, water distribution
and transmission infrastructure, wastewater treatment, and flood control.

% Chapter 12 (Challenges and Uncertainties in Water Supply Planning) analyzes the challenges and
uncertainties, such as changing conditions, natural or human disasters, and policy and legislative
impacts, that affect regional and state water pianning.

W Chapter 13 (Planning Group Policy Recommendations) presents the range of policy issues and
recommendations identified by planning groups.
Volume 1ll is a digital version of the 16 regional water plans and a database of the regional water planning
information for each water user group in Texas. It is on the TWDB Web site. The regional water plans are available at:
http:/ /www.twdb.state. tx.us/rwpg/main-docs/2006RWPindex.asp and the TWDB’s Regional Water Planning
Database 2007 can be accessed at http://www.twdb.state.tx.us/data/db07/DefaultSelect.asp.

Highlights of the 2007 State Water Plan 27
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79(3) SB 11 - Introduced version - Bill Text Page 1 of 1

79530109 RMB-F

By: Madla S.B. No. 11

A BILL TO BE ENTITLED
AN ACT

relating to the temporary extension of the deadline for submitting
a regional water plan to the Texas Water Development Board for
approval and inclusion in the state water plan.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. Notwithstanding Section 16.053(i), Water Code,
the Texas Water Development Board may approve and include in the
state water plan for the five-year period beginning January 5,
2007, a regional water plan that was submitted to the board after
the deadline prescribed by that subsection if the regional water
plan was adopted by the applicable regional water planning group
not later than January 19, 2006, and meets the other requirements of
Section 16.053, Water Code.

SECTION 2. This Act takes effect immediately if it receives
a vote of two-thirds of all the members elected to each house, as
provided by Section 39, Article III, Texas Constitution. If this
Act does not receive the vote necessary for immediate effect, this
Act takes effect on the 91st day after the last day of the

legislative session.

http://tlis/BillLookup/Bill TextViewer.aspx ?BillUrl=/tlisdocs/793/billtext/html/SB000111.... 12/12/2006



Appendix
H



DRAFT -- OFFICE USE ONLY

SENATE NATURAL RESO URCES
COMMITTEE - HOUSTON
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1
(Senator Averitt in the Chair)
MCCARTHY *  Mr. Chairman, if it's okay, I'll go ahead and
go first then.
CHAIRMAN *  You bet,.
MCCARTHY * My name is Ed McCarthy. I'm an attorney

from Austin with the firm of Jackson, Sjoberg, McCarthy and Wilson. It's a

and give an overview, and, and others will fill in some of the gaps, and then
we'll be happy to answer questions. A--among the topics I'd like to address as
part of my presentation are funding, interbasin transfers, Four Corners,
water rights amendment process, environmental flows, groundwater issues,
the issue of reuse, the treated effluent, aquifer storage and recovery,
enforcement of water rights provisions, science issues, watermaster programs
in the regional planning.

(Inaudible, not  speaking into the

microphone)
CHAIRMAN * Those are your comments, (strictly)?
*  (Laughter)
(Inaudible, background conversation) that's,
that's--

Is that all?
..I.-
(Inaudible, background conversation)
He's gonna be brief.
(Inaudible, background conversation)
You're more ambitious than [ am.
*  (Inaudible, background conversation)
MCCARTHY * I'm gonna be brief, or try to be, Mr.
Chairman. From a funding perspective, this morning, you've already heard
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part, you heard complaints about surprise, that it was, it--it was sprung on
people without a Iot of vetting and a lot of opportunity to explore different
options. We also heard talk of it, effectively, provided a Robin Hood scheme
where larger communities were being asked to fund statewide initiatives, and
not being allowed to keep enough of that money at home to fund what they
felt were their long-term problems. So, Senate Bill 3 provided the first step
for us to talk about the issue, and, and the opportunities you're giving us here
today to continue to talk about it are very helpful, but what's critical for the
future and for truly allowing the state to implement the State Water Plan is
that we develop funding mechanisms. One of the other things, from a
funding perspective, [ think ig important to know, is that when the Texas
Water Commission changed its name for the first time, in the last several

and most of the money it was provided, came and, and was placed in other
initiatives, particularly, air, and that the emphasis on water that had once
been there was logt at the agency. That lack of funding resulted in a
reduction of manpower, which is redu--re--resulted in many instances of
backlogs in various processing for water, and the ability for the agency to

process water rights applications, and ensure that we are successful in
implementing Senate Bill 1. So, I would hope that the Legislature in the
future would look at increasing funding for that agency, in that specific area.
I think it would also be useful if the Legislature, ag part of its funding

resource we wanna look at. Aquifer storage and recovery is another areg
where, throughout the state, not only using fresh water, but brackish water,
and treated effluent, we have Some statutory limitations I']] talk a littie bit
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using it directly for non-potable uses, but actually linking it back, developing
the science that will allow us to put treated effluent to a direct potable use
back into our treatment plants. I'd like to move to interbasin transfer,
briefly. You've heard several speakers, again, talk about that statute. When
11085 was amended, and we basically used every letter in the al--alphabet to
develop a subsection for it, it became no longer a water, a development tool,
or a protective measure, to truly protect the region from which the, the basin
of origin. It really became almost a complete defense to moving any water
out of a river basin. The costs are onerous, the time involved, we've always
talked about water reservoir projects, big projects, being 20-year lead-time
projects. When we looked at interbasin transfer, and the changes to that
statute, the time constraints really doubled, as a--a practical matter. And one
of the things we have to remember about Texas is, we all re--remember
Governor Bullock saying, God bless Texas, and God truly has blessed Texas,
but the massive nature of the geography of Texas, and the diversity of its
geography, and the fact that we go from arid deserts to almost rainforests in
the east of Texas, we only have certain locations where water 1s going to be
found. And as the s--state's population contri--continues to grow, and will
double in the next 20 years, we're going to have to develop the water
resources, and we're going to have to move water resources, and we're going
to have to agree that we're going to have to share the available resources we
do have. Currently, 11085 is a true barrier to that possibility. [ think it
would be helpful for the Legislature to look at that, and consider what are
some of the true problems. One is, of course, the junior issue, and I know
you've all heard about that. I won't dwell on it. The other to look at, though,
in particular in 11085, are the requirements that the basin which is seeking
the transfer have achieved the maximum count--conservation measures that
could be achieved, and it's without it, further definition, it's not necessarily it
could be achieved in that locale or the characteristics of that community. [f
you took the language of that statute, and, and took it literally, it's possible to
argue that if you look at the very low per capita consumption in the western
parts of the state, like El Paso, where there is no water, and there's no
opportunity, and there's no grass, no lawns to be watered, you get a truly low
per capita usage. And that's not necessarily achievable in any other part of
the state, but the way the statute reads, it's possible that that requirement
could be placed on these other areas, and that, again, could be an impediment
to water development projects and the implementation of the state plan. The
issue of four corners and the amendment process for water rights in Texas,
The Four Corners Doctrine, I, I'll briefly describe, is that when a water right
is issued, the presumption, both in statute, and as the Supreme Court has
found, is that a 100 percent of that water must be considered to be consumed
on an annual basis. And for that reason, the impact of that water right, at
the time it's issued, based upon what it says on paper, is to be considered and
modeled, and you're going to treat it as if it has been used. That allows long-
term use of that permit, by the water right holder, particular municipalities,
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which as they grow into their, into their needs, and their, their needs change,
they can make modification, within the four corners of the water right,
without having to go back to full-blown processes, incur the expense, the time
and delay that is associated with that. In the '90s, we, we amended the
amendment statute, which said that, t--intended to say, that so long as you
stayed within the four corners of your water right, the process would be
expedited, there would not necessarily be opportunity for hearing in
contested cases, and the idea was to save money, save time, and to get the
water to where you needed it. Recently, the City of Marshall tested that
statute, the Commission followed its language, and, and granted the
amendment. That was challenged in the courts, and to date, Texan cour--
Texas courts have said that what we thought 11.122(b) said is not what it
said, and that in fact, there would be opportunities for, for contest, and that
the water right you had obtained originally might not have the flexibility for
you to modify it in the future to meet your long-term needs. I think this is an
issue that would be beneficial for the, for the Legislature to look at. Briefly,
on environmental flows, as Mr. Mullican said, Senate Bill 3 contained Article
1, and, and those of us that participated in that process felt we had consensus
at the time, and a willingness to go forward. That was a great step for the
state. Environmental flows are a very big issue. Protecting the environment
is something that everybody believes in, and we need certainty, though, for
municipal and other water developers, to, to know, when they go into the
process, what's the cost of business going to be, what other aspects, or other
features, of their water right application are they going to need to, to
consider, what scientific issues will they have needed to address, as part of
the permit process. Again, having some certainty as to what the rules of the
game are will expedite the process for all parties, hopefully reduce the costs,
and make the projects come online sooner. That kind of certainty is
necessary for the State Water Plan to truly be implemented. I believe that
TCEQ needs your guidance to help them make the decisions necessary. We
have tried to advocate, at times, for the Commission, that there are parts of
the environmental flow statute they could be implementing. They're
reluctant, looking as a s--as a creature of the Legislature, looking to guidance
from you. So, we really need in the next Session, some version of that Article
1 to come out, and, and get us that certainty. With respect to groundwater
issues, this is an, a very interesting topic, because unlike other water topics,
we have basically decentralized control over groundwaters. The concept of
local control has, has placed the possibility for as many as 200 plus entities, if
we were to have a groundwater district in every county, or, or several
counties, to be in control of a very valuable resource. Again, because of the,

looking for water, and many times they're met with the roadblock of local
control, and we don't want the water to leave our district. There (are), we
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have tried, through House Bills 1763, to develop a process that will help
alleviate some of those issues, and get consistency, as between various
districts that are overseeing the same aquifer, but have different regulations
regarding its control. Yes, Sir.

[ was just noticing, I think we have
somethin' to work with here, because I've heard, since we've been sitting
here, that we didn't want the tax dollars to leave the big city, and you're
sayin' maybe the, the rural areas have somethin’ that they could sell.

MCCARTHY : Yes, Sir, and we--and we have, b--we have
provided for that, in part, through transport fees. And I think that there's a--
I think we got somethin' to work with here--

MCCARTHY : Yes, Sir--
--is what I'm sayin'.
MCCARTHY : --yes, Sir. House Bill 1763 is in its infancy.

We won't know for ten years or more whether or not the process that we've
created there truly is going to work, but it's something that the Legislature
needs to continue to oversee and supervise during that process. We also
want, again, to encourage the idea that, that we have to share our resources,
and yes, sometimes we'll, you know, we, the idea of buying and selling them
is, is a good one for all parties to look at. One of the things the Legislature, I,
I think, is going to have to help with, is the issue of the ownership of--
© (Yes)

MCCARTHY *  —groundwater, and bringing that issue to a
landing. I think that the courts have been very clear throughout their history
in the treatment, that the ownership of groundwater in the ground resides
with the owner of the surface. Groundwater districts feel differently. The
courts at some point may have, will have the opportunity to address it, but
it's a, an issue the Legislature may wanna take up. With respect to reuse,
that's an issue that we clearly need your guidance on. There are, are more
than 60 pending applications for reuse at the Commission right now. And, of
those, virtually all of them are subject to a case-by-case determination,
because when you file a reuse application, the Commission has told everyone,
in the last two years, that we don't know what our policy is, we are
developing our policy, and as your application comes in and is processed, in
their letter they write, your application may not be treated the same way
that the last reuse application was treated. So, as the applicant, you really -
have no idea what the rules are, you have a moving target, and in the current
state of, of where the Commission is, in terms of not having developed a true
set of guidance, where reuse is almost the number one water development
concept in the state plan, and on a regional basis, it's--it's in the top five, we
really can't move forward with reuse projects until we know how they'll be
permitted, so I think it would be very useful, the Legislature to look at that.
On the question of, of funding, I also wanna mention science, in all of the
legislation that, that we've recently, you've recently enacted, and what I hope
you will enact in the future, science has to be at the forefront. We have to be
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making decisions based upon good, sound science. While that may take time,
it's--it is essential, but it needs to be moved up, and funding for that, and

Under current law, if you, if you're not within a watermaster program, you're
supposed to make a call to TCEQ, and it's their duty to look into it. They
really don't have the resources, or, or the manpower, [ think, to be able to do
that, so our ability to protect the priority system that we have, I think, is in
Jjeopardy, particularly when we have situations like we do in the current
drought. Regional planning, very quickly, we've seen something that, that

intentional, you know, delay, or, or dallying on their part. They ran into a
roadblock that wag unanticipated, and I think it's something that could
happen in other parts of the states. I algo think it's something that could
happen even at the state level, I, and I'm not suggesting that the Water

Plan, but have fajled because of some of the problems that we have. The first
project I'd like to use ag an, as an example, is one that wag the, described as
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the cornerstone of Region L's plan. It was the lower Guadalupe--

Really?

~-Basin project. [t was a project that
involved taking Region L, which is the San Antonio, Central Texas area,
along the I-35 corridor, going down to, to the--

(Inaudible, background conversation)

MCCARTHY * ~"to the mouth of the, of the Guadalupe-San
Antonio River, and enlarging reservoir-building, some off-channel reservoirs,
and doing some groundwater, to conjunctively manage the resources,
maximize them, bring that water back, towards San Antonio, with the ability
to, to stem off of that, and provide for communities al] along the way, was a
project that was, went into by three large, substantial partners, SAWS, San
Antonio River Authority, and Guadalupe-Blanco River Authority. They put
lots of funding towards that project they began, and, even now, are
continuing studies, again, not knowing what the rules were on environmental
flows, and what the rules were on groundwater, or what the rules would be
on reuse, doing multiple studies to try and anticipate what the issues were,
and have that information available so that they could answer questions,
whether they were brought by the regulatory authorities, by
environmentalists, or local communities simply worried about not having
their groundwater. The political contests that were made to that, the local
contests that were made to that, and the threat of potential litigation that
could tie up what was already a ten plus year project, in it, in its, by the
planners, the people who brought it, caused that project to go down the tubes
before it really got off the ground. As I said, some of the studies are
continuing because the information that will be developed will be useful for
future water projects, but that project, which probably was a billion-dollar
project, and would have provided long-term water supplies to that region, is
no longer on the books. What many of you have heard referred to, the
groundwater project, the Alcoa SAWS deal, where SAWS was looking to
acquire rights, in Central Texas, to groundwater under Alcoa mining and coal
leases, that SAWS had some interest in, similarly, because of l--of local
control issues and concerns, SAWS has pulled back from that project. So,
those are two very big projects, that because of some of the things I'm
describing, basically are no longer on the books. And we're now into our
ninth year of our first ten years since Senate Bill 1, and so where we had
implementation starting, we've now lost that implementation. With that, I'll
shut up. Thank you very much. I appreciate the opportunity.
CHAIRMAN *  Thank you. Any questions?

Mr. Chairman, you've got your work cut out
for you.

* " (Laughter)
CHAIRMAN * Just a few things here and there.

- END OF EXCERPT
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Senate Committee on Natural h\Resources
Interim Hearing
August 8, 2006

Testimony of Robert J. Stokes, Jr.
President and General Counsel
Galveston Bay Foundation

“Statutory Barriers to [mplementation of State Water Plan”

The mission of the Galveston Bay Foundation (“GBF”) is to preserve, protect, and
enhance the natural resources of Galveston Bay and its tributaries for present users and
posterity. Its balanced programs in conservation, education, advocacy, and research
strive to ensure that Galveston Bay remains a beautiful and productive place for
generations to come. GBF has been in existence for nearly 20 years. It was formed to be
inclusive of all Galveston Bay users and its board includes representatives who are
recreational, commercial, and industria] users of Galveston Bay. It balances the multiple
uses of Galveston Bay and attempts to reach consensus on issues facing Galveston Bay
by bringing those multiple users of the bay together to address those conflicts. |

GBF has been involved in water planning and advocating for freshwater inflows
for Galveston Bay for nearly its entire history. It has been actively involved with the
Galveston Bay Freshwater Inflows Group (“GBFIG”) since its inception and has also
been involved at the board level of the Region H water planning group since it was
formed. It believes that the development of a scientifically based environmental flow
regime for Galveston Bay is crucial not only for conservation purposes, but for
maintzining the incredible economic output Galveston Bay provides.

At over 600 square miles, Galveston Bay is the seventh largest estuary in the
United States. However, it is the second most productive estuary in the Untied States. [t
produces an incredible bounty of seafood. It had the largest oyster production of any
estuary in the country and the largest commercial harvest of blue crabs in Texas. It also

produces over half of Texas’s bay shrimp in an average year. Overall, it generates over

* 17324-A Highway 3, Webster, TX 77598  Phone 281-332-3381e Fax 281-332-3153¢



1/3 of the state’s commercial fishing income- $358 million a year. Furthermore, it holds
the third largest recreational boating fleet in the entire country and sport fishing and
associated expenditures in and around Galveston Bay have been estimated to generate as
much as $2.8 billion per year.

This productivity is due to the health of the estuary. Estuaries are one of the
planet’s most productive ecosystems. A healthy estuary depends on an adequate source
of freshwater to provide the appropriate mixing of fresh and salt water. Without
freshwater, production in the estuary will decline. Determining the amount of fresh water
necessary and securing that fresh water is crucial to Galveston Bay’s future health.

We believe that a statutory barrier to implementation of the State Water Plan is

the lack of guidance from the Legislature on environmental flows. The Legislature

should address the issue to move us toward certainty on the issue. This barrier means

that these determinations, to the extent they are being made, are being made on a case by
case basis without the comprehensive study that is needed. Both the water development
community and conservation community want certainty in this area so that we can move
forward. The environmental flows provisions that were contained in Article 1 of Senate
Bill 3 in the 79™ Regular Session provided the framework for making this happen and I
urge you to move in that direction to remove this barrier. We need to ensure the
development of a scientifically based environfnental flow regime for each coastal bay and
its associated river basins. The regime should cover the timing and frequency of flows as
well as the volume of the flows. And it is imperative that we move in that direction
quickly. The health of our bays and of our economies depends on it. _

It is worth noting that even without specific guidance from the Legislature, at
least one of the state’s regional water planning groups has recognized the need for study
of environmental flows. The Region H Water planning group recently began planning
for their third planning cycle. They adopted a scope of work for regional planning and
listed environmental flows as their number one priority. Their goals are to better define
environmental flow needs in the Region and to develop better planning tools for
evaluating and assessing water management strategies. They should be commended for
moving in this direction. Theit actions indicate the local demand for certainty in this
area. I urge the Legislature to pass a bill regarding environmental flows that will bring
them and others towards that certainty.

* 17324-A Highway 3, Webster, TX 77598 « Phone 281-332-3381e Fax 281-332-3153¢
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The mission of the Galveston Bay Foundation is to preserve, protect, and enhance the natural
resources of the Galveston Bay estuarine system and its tributaries for present users and for
posterity. The Foundation was incorporated in July 1987, and is a non-profit organization
under Section 501 (c)(3) of the Internal Revenue Service Code. GBF continues to serve
Galveston, Harris, Chambers, and Brazoria counties, as well as interested residents throughout
Texas.

A strong Board of Trustees manages the Foundation. Representatives from sport and
commercial fishing groups, government agencies, recreational users, environmental groups,
shipping, development, and business interests serve on the board of GBF and provide a broad
cross-section of Bay users to identify problems and seek solutions to issues facing Galveston
Bay.

Throughout its nineteen years of service to the Galveston Bay area, GBF has earned numerous
awards and prestigious honors, including a Texas Environmental Excellence Award from the
Texas Commission on Environmental Quality and Gulf of Mexico Gulf Guardian Award in
2000. In 1999, the Galveston Bay Foundation was the recipient of the National Oceanic and
Atmospheric Administration’s Non-Governmental Organization of the Year Award. GBF also
received a 5-Star Award from the Environmental Protection Agency for its community-based
restoration efforts surrounding the very successful Marsh Bash 1999 event.

With its partners, GBF has successfully supported passage of state and federal legislation on
behalf of the Bay: the Texas Oil Spill Prevention and Response Act, the Texas Estuaries Act,
the Texas Coastal Management Program, and the Federal Clean Waters and Estuary
Restoration Act of 2000.

GBF’s Habitat Conservation Blueprint, an inventory of restoration sites, strategies, and
resources, is considered a model for regional and national restoration plans. Both the technical
and condensed documents provide the lay person with clearly defined environmental terms and
habitat types, detailed maps, and ways citizens can involve themselves in estuary protection.

As part of its conservation activities, GBF owns about 3,000 acres of property identified as
having significant habitat or educational value. This acreage, conserved for the future, allows
GBF to demonstrate restoration and management techniques for use in the Bay system.

GBF has delivered its signature Bay Ambassador Presentation, and abbreviated exhibit talk
thousands of times, reaching a collective audience of nearly 100,000 participants. Galveston
Bay Expeditions, GBF’s outdoor education program, annually draws close to 1,000 participants
who explore the Bay as part of youth, adult, family, or teacher expeditions. Thousands more
are introduced to the Bay each year through GBF’s Bay Day festival and celebration.

* 17324-A Highway 3, Webster, TX 77598 « Phone 281-332-3381e Fax 281-332-3153e



Senate Committee on Natural Resources
Interim Hearing
Houston, Texas
August 8, 2006, 10:00 a.m.

By

Glenn Jarvis
Attorney at Law
Inter National Bank Building
1801 South Second Street, Suite 550
McAllen, Texas 78503

REVIEW OF STATUTORY BARRIERS TO IMPLEMENTATION
OF STATE WATER PLAN

L Rio Grande Regional Water Planning Group (Region M)
Recommendations on the Rio Grande: ,

A. The following are selected State Legislation recommendations for the
2006 Regional Plan on the Rio Grande:

1. Funding: The State should continue financing brackish
groundwater projects and the demonstration seawater desalination project as means to
increase water supply alternatives in the region.

2. Funding: The State should authorize the Rio Grande Watermaster
to manage the Rio Grande WAM and should fully appropriate to the Texas Commission
on Environmental Quality fees paid by Rio Grande water right holders as specified in
~ Section 11.329 of the Texas Water Code for the purpose of fully funding Rio Grande
Watermaster operations. (That is, so that fees paid by water rights holders are not placed
in general fund). ‘

3. Funding: The State should assist in finding new technical and
financial resources to help the region combat aquatic weeds and salt cedar and thus
protect its water supplies. The Rio Grande RWPG joins with the Far West Texas and
Plateau RWPGs to encourage funding for projects aimed at eradicating salt cedar and
other invasive plant species in the Rio Grande watershed and for ongoing long-term
~ brush management activities.

4. Funding: The State should continue providing technical and
financial resources to fully develop the regional GAM.

5. Funding: The State should appropriate sufficient funds to the
Texas Railroad Commission to allow for capping abandoned oil and gas wells that
threaten groundwater supplies.



6. Funding: The Texas Legislature should provide technical and
financial assistance to implement water management strategies identified in the regional

water plans.

7. Funding: The Texas Legislature should appropriate funds to
continue the regional water planning process.

8. Funding: The Texas Legislature should appropriate funds to the
Texas Water Development Board to implement and provide assistance to water user
groups in developing and implementing appropriate Advanced Water Conservation
measures, including a statewide public outreach and education program.

9. Plan Amendment Process: The provisions dealing with
Amendments to adopted Regional Water Plans should be simplified (as proposed in S.B.

- 3 filed last session).

B. International and Federal Issues — Legislative Resolution:

There are also recommendations dealing with International and Federal
issues arising out of enforcement of the 1944 Treaty with Mexico. Mexico continues to
be behind in meeting its Treaty obligation under the 1944 Treaty, and is continuing to
create deficits in water deliveries. The Governor and the TCEQ were most supportive
and helpful in the past in negotiations between the Federal Government and the Mexican
Government, and in representing the Texas interest on the Rio Grande. The State
Legislature is limited in what it can do on these issues. However, a legislative resolution
supporting certain basic positions would operate as guidelines to the TCEQ, and other
State entities involved and strengthen the State’s position in this dispute.

In this respect, the Regional Water Plan made the following recommendations
which could be considered for support by legislative resolution:

1. The International Boundary and Water Commission (IBWC)
should renew efforts to ensure that Mexico complies with Minute 309 and set in place
means to achieve full compliance with the 1944 Treaty, including enforcement of Minute
234, which addresses the actions required of Mexico to completely eliminate water
delivery deficits within specified treaty cycles. Water saved in irrigation conservation
projects in Mexico should be dedicated to ensure deliveries to the Rio Grande pursuant to
the 1944 Treaty under Article 4B(c) and Minute No. 234.

2. The United States and Mexico should reinforce the powers and
duties of both Sections of the IBWC pursuant to Article 24(c) which provides, among
other things, for the enforcement of the Treaty and other Agreement provisions that ... -
each Commissioner shall invoke when necessary the jurisdiction of the Courts or other
appropriate agencies of his Country to aid in the execution and enforcement of these
powers and duties.”



© 3. The Minute 309 conservation projects funded by the North
American Development Bank and other projects funded by national and international
- agencies to modernize and improve the facilities of irrigation districts in the Rio Grande
Basin should be supported and given priority. In particular, both countries should
support continued grant funding for conservation projects through the NADBank’s Water
Conservation Investment Fund.

4.  The conservation irrigation projects currently underway through
the Bureau of Reclamation for improvement to the irrigation systems of irrigation
districts in the Rio Grande Basin in the United States should be supported and
implemented. ‘ :

5. For purposes of clarity, the IBWC should approve a Minute setting
out the definition of “extraordinary drought” as that term is implicitly defined in the
second subparagraph of Article 4B(d) as an event which makes it difficult for Mexico “
... to make available the run-off of 350,000 acre feet (431,721,000 cubic meters)
annually.” A drought condition occurs when there is less than 1,050,000 acre feet
annually of run-off waters in the water sheds of the named Mexican tributaries in the
1944 Treaty, measured as water enters the Rio Grande from the named tributaries.

6. Accounting of water between the United States and Mexico
pursuant to the 1944 Treaty should be consistent with the 1906 Convention, which
provides that all waters measured at Fort Quitman, Texas, are 100 percent allocated to the
United States.

7. For better water management in the Lower Reach of the Rio
Grande, downstream of Anzalduas Dam, both countries should reaffirm operational
policies that Mexico continue to take its share of waters through the Anzalduas canal
diversion at the Anzalduas Dam or account for its water at that point, including any
diversions by Mexico from the proposed Brownsville Weir Project storage, to the extent
of its participation in the project.

8. IBWC should convene a binational meeting of water planners and
water use stakeholders in both countries within six months following completion of the
annual water accounting in which an annual deficit in flows from the named Mexican
tributaries in the 1944 Treaty occurs. This meeting would be designed to share data and
information useful in planning for water needs and contingencies in the intermediate
future.

9. The IBWC should assume all local and regional financial
- responsibility for upkeep and maintenance of El1 Morillo Drain.

10.  IBWC should coordinate bilateral efforts to review and evaluate
existing sources of data regarding groundwater development in both countries in the Rio
Grande Basin below Fort Quitman to the Gulf of Mexico. This effort should be focused



on the potential impact on surface water supply in the Rio Grande watershed, with the
goal of pursing such actions as may be necessary to evaluate present conditions and
promote programs protecting the historical surface water supply in affected regions.

11.  Regional watershed planning should be encouraged on both sides
of the Rio Grande throughout the basin, including efforts to promote binational
coordination of long-range water plans.

12.  Interstate compacts between affected states in Mexico, similar to
the Rio Grande Compact and Pecos River Compact between affected states in the United
States, which deal with apportionment of available water supply from the Rio Grande and
its tributaries to each state consistent with existing domestic and international law should

be encouraged.
IL. Regional Water Authority:

The 2002 Regional Plan recommended formation of a regional water
authority.

Legislation was passed creating the Rio Grande Regional Water Authority
(“RGRWA”). Difficulties arose in implementing activities of this entity and another
existing entity.

Legislation will be offered proposing certain changes to the enabling
legislation of the RGRWA which has consensus support, and should i improve the overall
functioning of the RGRWA.

III. Environmental Flows:

Rio Grande issues with statewide implication would be support for the
passage of legislation dealing with environmental flow issues along the lines contained in
SB 3 filed in the last session of the Legislation with necessary modifications due to
continued study of those issues since the last session. Identification, quantification, and
scientific based criteria is needed for better water planning in the State.

IV.  Comment on recent Supreme Court decision in Case No. 03-1111; City of
Marshall and TCEQ vs. City of Uncertain, et. al., Motion for Rehearing pending.

V. Re-use of water — direct and indirect resuse issues.



Water Management Strategies for the Llano Estacado Region
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Testimony before the Texas Senate Natura] Resource Committee
August 8, 2006

Thomas C. Gooch, P.E.
Vice President, Freese and Nichols, Inc.

Obstacles to Implementation of Regional Water Planning

General Points

The Regional Water Plans just completed for Texas show that we need to develop
additional water supplies to meet projected population growth and economic
development in Texas.

Water conservation and drought response Strategies are an important part of our

future water Systems, and they are currently being implemented throughout the state.

The reuse of treated wastewater is an important component of our supplies for the
future.

We also need to pursue water transmission projects to connect existing sources and to

develop new supplies for the future.

Obstacles to Implementation of Regional Water Planning

Laws Restn'cting Interbasin Transfers of Surface Water

A recurring theme is the problem of uncertainty — uncertainty regarding rules and
laws, regulatory policies and practices, and actions by federal and state agencies.
Uncertainty is increased by the lack of reliable, up-to-date data. State agencies play
an indispensable role in collecting and dispensing data.

It is difficult to plan, permit, finance, and implement projects in the face of
uncertainty.

Interbasin transfers are a large part of the current water supply for Texas.
o 15 of Texas’ 20 largest cities currently obtain supplies from IBTs.
o There are currently over 190 permitted IBTs in the state,
© IBTs are a major part of future water supplies for major Metropolitan areas in
Texas.
* Dallas-Fort Worth Metroplex
* Houston Area
* San Antonio Area
* Corpus Christi
The laws governing IBTs were changed in 1997.
Few IBTs have been permitted since, and no opposed IBTs have been permitted.
The current laws set tougher standards for IBTs than for any other type of water
supply, including new Teservoirs.



o Requirement for “the hj ghest practicable levels of water conservation and
efficiency achievable”. Meaning is uncertain — not required for any other right.

o Many extra permitting requirements in terms of notice, hearings, data
development.

o IBTs made junior to all in-basin water rights — effectively makes IBTs of run-of-
river rights less reliable and encourages reservoir development instead.

Current IBT regulations foster an on-going debate - whose watcr is it? Does water

belong to Texas, or 1o the citizens of ariver basin, a region, or a regional water

planning area?

Uncertainty and Variability of State Policy on Reuse

Reuse of treated wastewater is an important source of future water supply.
Typically has low environmental impacts compared to other supplies.

Typically is a low cost supply. »

Is generally reliable in a drought. .

Increases efficiency in the use of resources.

Reuse is a major element of the 2005 Regional Water Plans (1.66 million acre-

feet per year of supplies from reuse by 2060).

Permitting for direct reuse (where treated reuse water is pumped straight from the

treatment plant to reuse) is easier than for indirect reuse (where treated reuse water is

delivered by the bed and banks of streams and lakes).

Indirect reuse is a better approach for municipal supplies because of multiple

protective barriers between discharge and reuse.

There is uncertainty on the meaning and application of current laws regarding reuse.

Legislation to clarify the laws and €ncourage reuse should be considered.

O O0O0O0oO0

Need for Protection of Potential Supplies

There are limited sites for reservoirs to increase the state’s water supplies.

There is opposition to almost al] NEeW reservoirs. o v
Federal actions that prevent reservoir development have been made in the past and
are under consideration.

Legislative designation of unique reservoir sites is a critical Step to protect future
supplies.

In addition to legislative designation of unique reservoir sites, the purchase of
designated sites with state funds would enhance the development of future water
supplies for Texas.

Need for Protection of Existing Supplies

Reservoirs originally developed for water supplies face conflicting agendas from
stakeholders - environmenta] interests, downstream landowners, recreational users.



* Environmental and recreational interests should be considered, but the water supplies
we have already developed need to be protected so they are available for future use.

Financial Considerations in Plan Implementation
===l ULldI0NS 1N Flan Implementation

* The financial commitment required to implement plans is huge - $31 billion statewide
from now through 2060 (2002 prices).

* Treatment and distribution of drinking water by local water suppliers generally costs
even more than the raw water supply.

* Raw water supplies have historically been $0.25 to $0.65 per thousand gallons, while
future supplies will cost up to $2.00 per thousand gallons, and more in some areas,

® Prudent long-term development of water supplies requires challenging short term
costs. State participation can help, and additional funds are needed.

® The unit costs of water supply can be much higher in rural areas, with smaller
populations to provide funding. Impacts on small, rural, and economically
disadvantaged areas can be staggering. Continued state assistance wil] be needed
here.

State Help Is Needed in Water Conservation

* Activities and recommendations of the Water Conservation Implementation Task
Force were an important start.

. * Many water conservation measures require the modification of individua] behavior.
Public awareness and support is essential for effective conservation efforts, and the
state can play a key role in increasing awareness of water supply issues and
€ncouraging water conservation by citizens.

* Conservation planning and decisions should be local, but the state has an important
role. ‘
o Statewide information/public education campaign
o Education for water suppliers
© Technical resources and assistance
o Studies of conservation programs and measures to show what is effective.
* Water conservation alone will not meet the future water needs of the state of Texas.

Uncertainties in Environmental Flow Policies

* Maintenance of proper environmental flows to protect streams, bays, and estuaries is
important.

* In Texas, natural flows are hj ghly variable. Environmental flow policies should also
allow variability, including temporary low flows under drought conditions.

* Statewide program to implement environmental flows on the basis of sound science js
needed.



‘ .

Requirement for Consistency with State and Regional Water Plans

* Current laws require consistency with regional and state water plans for state permits

and for state funding.

© Water planning needs to be flexible to respond to changing conditions

o Regional water planning is a broad process ~ permitting and project development
requires far more detailed ana] ysis, which can lead to better plans.

¢ Although TWDB and TCEQ can waive requirements for consistency, they have
been reluctant to do so.

o Many regional water planning groups do not want to be in charge of the details of
local planning.

legislation should be passed. o _
Laws and regulations governing planning should allow for alternative projects, which
can be implemented if recommended projects encounter difficulties in permitting,
financing, or construction,

Financing for Planning and Data Development

The TWDB plays a key role in leading and overseeing state water planning efforts,
and adequate funding for planning is essential.

Reliable data is an essentia] part of all good planning,

As the Federal government has decreased its support for data collection, Texas state
agencies have helped fill the gap by increasing their programs. :
Increased state funding for data collection activities could make a big difference in
future planning efforts. Examples include:

o Stream flow gaging

Water quality data

More detailed information on water use

Data on conservation program implementation and effectiveness.

O oo



Senate Natural Resources Committee
Houston, Texas
August 8, 2006

W. E. West, Jr.
General Manager
Guadalupe-Blanco River Authority

Impediments to the Implementation of the State
Water Plan

Impediments to implementation of the State
Water Plan — “Best laid plans of mice and men”.
Whether the plan is on the back of an envelope or
the product of an elaborate process, a plan is still
just a plan. Those of us that have the responsibility
to put these projects in place need your help. You
have already heard about some of the impediments,
therefore, | will focus on only those that are of

particular concern for our region.



l. Interbasin Transfer of Surface Water Rights

The significantly expanded requirements of
Section 11.085 of the Texas Water Code by Senate
Bil 1, 75" Legislative Session has virtually
prohibited projects associated with basin transfers.
One of the factors leading to the cancellation of a
major project moving water from the Guadalupe
River to San Antonio in Region L was the obstacle,
created by the expanded requirements of Section
11.085.

Interbasin transfers are a necessary means by
which water is transported from supply sources to
demand centers. There are over 150 interbasin
permits on the books in Texas, not including the Rio
Grande — only two permits have been granted since

Section 11.085 was amended.



In the western states, interbasin transfers are a
way of life. The west could have never been
developed without interbasin transfers.

Water resource managers need relief from the
restrictions on interbasin transfers added in 1997

and the State needs water.

ll. Financing of Projects

Financing of proposed projects is the largest
impediment to implementing the projects in the State
Water Plan. Only the large cities with a substantial
tax base have the ability to finance major water
projects. Municipal bonds, supported by the city tax
base, can be sold. Small cities do not have the tax
base to sell these bonds. Support for long-term
water projects can be a difficult issue for local office
holders whose terms will end years before the
twenty to thirty years typically required to develop a

major project, and get the water to those who need

3



it. Regional entities such as river authorities need
take-or-pay contracts to support the sale of bonds,
but the wholesale customers are hesitant to sign
contracts that have a 10 to 15 year lead time for the
development of a water project. Some entities are
looking at joint public-private ventures to make water
projects “affordable” to the end user. GBRA is
actively negotiating with a private group for
development of a groundwater supply project.

The Texas Water Development Board has
several financing mechanisms in place that could
provide a tremendous assistance to project
sponsors -- the Water Infrastructure Fund and the
State Participation Fund. The Texas Water
Development Board has accessed the funding
requirements for projects in the State Water Plan
and Bill Mullican has briefed you on the level of

funding required.



The State must expand current support for water
supply infrastructure. The Legislature should
consider appropriating funds to the Texas Water
Development Board for debt service and grants to
assist local and regional water providers to fill the
“gap” for the amount of funding needed to develop
new water supplies and related infrastructure in

addition to existing programs and local resources.

lll. Policy Issues

There are several key statewide issues that
greatly complicate the planning process as well as
the actual project implementation. First, there is the
issue of return flows i.e. reuse either direct or
indirect. Depending on the final determination by
the Legislature on this issue, major adjustments may
needed for some key assumptions in the current
State Water Plan. If the amounts of return flows

from major cities are materially changed, then

5



alternative options must be developed for
downstream users that historically have been
dependent on the upstream return flows.

Second, the question of instream flows and bay
and estuary requirements must be addressed.
Current regional plans simply have “place holder”
requirements around which the plans have been
developed. The quantities. were derived from the
Consensus Environmental Criteria developed by the
Texas Commission on Environmental Quality, the
Texas Water Development Board, and the Texas
Parks and Wildlife Department as temporary
planning data. | served on the 2003 Study
Commission on Water for the Environment created
by the Legislature to evaluate options for providing
adequate environmental flows. The report issued by
the Commission was the basis for environmental
flow legislation proposed in Article 1, Senate Bill 3,

last session. As we all know Senate Bill 3 did not

6



pass. Governor Perry subsequently issued an
Executive Order creating the Environmental Flows
Advisory Committee. The Legislature should pass
statutory provisions similar to those in Article 1,
House Committee Substitute Senate Bill 3 in light of
the importance of balancing human water needs
with the needs for instream flows and bay and
estuary freshwater inflows and the need for greater
certainty in water right permitting.

Third, the availability of groundwater for
development must be determined. Until the “future
desired conditions” of each aquifer is determined by
the groundwater districts as provided last session in
HB 1763, the amount of water available is in
question. In Region L there are 20 %2 counties, 3
watersheds, 4 major aquifers, and 16 groundwater
districts. The conjunctive use of surface and
groundwater sounds good in theory, but putting it in

practice is another story given the obstacles found in

7



the Texas Water Code. One of the basic premises
in Senate Bill 1 was for this plan, for the very first
time, to include plans for groundwater use because
the water needs for the next 50 years must be
supplied by both surface and groundwater. We
have relatively good estimates of surface water
availability. ~We are making great progress on
quantifying available groundwater supplies, but the
amounts available for permitting from the
groundwater districts vary greatly.

The last issue | would like to address is basically
the foundation of the State’s planning criteria. The
question here is simply whether the foundation for
our planning efforts will be based on bedrock or
sand. There is currently debate between Region L
Committee members as to what level of drought
should be used for estimating water requirements
now and in the future. Per the Water Code and

Texas Water Development Board planning criteria:

8



*Drought of Record -- The period of time when
natural hydrological conditions provided the least
amount of water supply [TAC §357.2(2)].

*Regional water plan development shall include
evaluation of adequacy of current water supplies
legally and physically available to the regional water
planning area for use during drought of record
[TAC §357.7(a)(3)].

*Regional water planning groups shall provide water
management strategies to be used during a drought
of record [TAC §357.5(e)(2)]. [Emphasis mine]

The drought of record provides a challenging
standard for our planning efforts. At least one major
city has decided to use a significantly lesser
standard. However, we should all be aware that
planning for a drought less than the drought of

record makes as much sense as planning for a



category one hurricane when you have been hit with

a category four in the past.

IV. Final Comment

Over the years | have participated in humerous
State water planning efforts. Due to the concept and
direction provided by the Legislature this effort has
produced a nationally recognizéd product. The
Legislature and the Texas Water Development
Board are to be commended for their leadership.

However, there is one observation | would like to
make. With all the good elements of the process
there is a negative element. While the Texas
Commission on Environmental Quality permitting
process provides the ultimate approval for many
projects, the current planning process is serving as a
platform for special interest groups to derail needed
projects. Remember, prior to the passage of Senate

- Bill 1 in 1997 the State produced water plans in

10



1961, 1968, 1984, 1990, 1992 and 1997. None of
the plans were ever fully implemented and many of
the participants in those efforts will tell you that the
primary result of the planning effort was to organize:
the opposition to the various projects in the plans.
The planning committees have no authority
regarding the approval of projects, yet it is difficult to
obtain project permit approval from the Texas
Commission on Environmental Quality without the
project being in an approved regional plan. In some
cases the regional plans can be another big obstacle
to putting a project in place.

Thank you for the opportunity to comment.
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EXECUTIVE SUMMARY

Texas will require significant investment in its water infrastructure over the next 50 years. While
local and regional entities can generally finance most of the needed internal systems to treat and
distribute water, or to collect and treat wastewater, state financial assistance is crucial to provide:

¢ Municipal water supply;

* Agncultural water supply, primarily through conservation; and

¢ Disadvantaged areas water treatment and distribution systems, and wastewater collection
and treatment systems.

TWDB estimates that a state investment of $713.9 million over the next six years (average of
$119 million per year) would provide the $3.0 billion required through 2011 for these purposes.

* $506 million over the next six years (average of $84.3 million per year) would provide
the $2.4 billion required through 2011 in state assistance for water supply needs;

* $67.7 million over the next six years (average of $11.3 million per year) would provide
the $133 million required through 2011 in state assistance for agricultural water
conservation; and

* $140.2 million over the next six years (average of $23.4 million per year) would provide
$462 million in assistance through 2011 for disadvantaged infrastructure needs. While
this does not take care of the total immediate needs of these disadvantaged areas
(estimated at $4.8 billion), the funds would be expected to leverage other resources, and
also represents what TWDB expects can realistically be administered over this time
period. :

The legislature has given the TWDB a wide range of programs that can provide this assistance.
However, the most crucial assistance will require a state subsidy to be effective, as well as
legislative change. As requested by Senators Armbrister and Duncan, TWDB has compiled a list
of revenue sources and annual revenue estimates to assist the legislature in exploring the use of
dedicated sources of funding for crucial water needs. In order to measure the return on
investment that may be possible by expanding the state role in water development, TWDB
recommends that a cost/benefit analysis be conducted using various revenue sources to fund
programs that target state assistance to water supply strategies and to disadvantaged

communities, as described in this report.




INTRODUCTION

Texas’ population is projected to grow substantially over the next 50 years, increasing from 2]
million in 2000 to 40 million in 2050, According to the latest State Water Plan, Water for Texas
- 2002, total projected demand for water is expected to increase by 18 percent over this same
period. Planning and building an infrastructure to supply water to Texas Communities, as wel] as
assisting those communities that cannot afford to fund their own loca] infrastructure, are key to
the safe provision of water to Texas residents and to ensuring public health and satety in Texas.

e

o Texas’ communities have a drought-proof water supply, with a focus op allowing
state participation in projects that promote optimum efficiency to achieve the lowest

per-unit cost; E

funding those needs through 2011, and a similar review of water treatment and distribution, and
Wastewater project needs. The report includes a description of the potential funding sources for
dedication to future water-related projects.




WATER AND WASTEWATER COSTS

The provision of water from its source to Texas’ citizens requires an infrastructure system that
includes: '

* obtaining a source of water (water supply strategies);
e treating and distributing water; and
e collecting and treating wastewater.

Though many Texas cities are able to fund their own water treatment and distribution and
wastewater needs, economically disadvantaged communities often require financial assistance.
For this reason, economically disadvantaged communities are discussed separately.

Municipal and Agricultural Water Supply Strategy Costs

In January 2002, the TWDB released the first State Water Plan based on a bottom-up planning
approach. Water for Texas — 2002 documented approximately $18 billion’ in capital costs for
key water management strategies needed to meet Texas’ water supply needs through 2050 (Table
1). Of this amount, approximately $16.2 billion is required for municipal water supply, and $575
million will be needed for water supply for irrigated agriculture. The remaining $1.2 billion
consists primarily of capital costs associated with future needs of mining, manufacturing, and
electric power generation, and are expected to be borne by individual and private funding
sources. The ten-year projected (2000-2010) cost for municipal water supply strategies is $4.9
billion, with approximately $257.5 million of this amount estimated to be required for
disadvantaged and small communities.

Water Treatment and Distribution C osts

Treatment and distribution costs of water through 2050 are estimated at approximately $41.7
billion, with approximately $6.7 billion of that needed in the first decade through 2010 (Table 1).
The total costs associated with collecting and treating wastewater through 2050 is estimated to be
$47 billion, with approximately $7.4 billion of that needed through 2010.

Water and Wastewater Treatment and Distribution in Disadvantaged Areas

Infrastructure costs for water and wastewater needs associated with disadvantaged areas are
included within the statewide figures in Table 1. However, two recent studies provide more
detailed information specific to disadvantaged areas. By utilizing these studies, a breakout of
costs associated with disadvantaged areas can be obtained.

In 1989, the Texas Legislature directed the TWDB to create and implement the Economically
Distressed Areas Program (EDAP). As part of its mandate, the TWDB completed a series of
studies to identify water and wastewater needs of disadvantaged communities in EDAP-elj gible
counties.” The latest study resulted in the Assessment of Water and Wastewater F. acility Needls
Jor EDAP Counties, published in 2003". This study specifically covers the 42 counties that were
eligible for EDAP funding in 2002, and identifies approximately $785 million in water and
wastewater needs. Of this, approximately $389 million is required for water needs and $396
million is for wastewater needs.




Table 1: Water Supply Strategy Capital Costs, (in billions)*

Statewide Through 2010 Through 2050
Municipal Water Supply Strategies (1) $ 4.90 $ 16.2
Agricultural Water Supply (2) $0.13 $ 0.58
Mining, .Manufacturing, Electrical Power NA $ 1.20
Generation (2) v

Subtotal | - $17.98
Water Treatment and Distribution :
Systems (3) $ 6.69_: $41.67
Wastewater Collection & Treatment N » -
Systems (3) $ 7.38 7 $46.99
State Total $1900 . s10664

5

Disadvantaged Communities** : Existing Needs:
Water Supply Strategies a1 $ 026
' Water Treatment and Distribution L ;$ 221
Systems (4) - . ’
Wastewater Coﬂecﬁoé & Treatment $ 234
Systems (4) o
Disadvantaged Communities Total 5 4.8
\
Notes: N EN

* In 2001 dollars .
~.** Disadvantaged community figures are a subset of the statewide water and wastewater system numbers

contained in this table,

Sources: ‘

(1) Infrastructure Financing Report, TWDB, October 2002.

(2) Water for Texas -~ 2002, TWDB, January 2002.

(3) TWDB estimates, Janvary 2002.

(4) Assessment of Water and Wastewater F, acility Needs for EDAP C ounties, FY 2002 TWDB Water Research
Study, October 2003; and Warer and Wastewater Needs of Non-EDAP E ligible Disadvantaged Areas, FY 2000-

2001 TWDB Water Research Study, March 2001.

In 2000 the TWDB contracted a study entitled Water and Wastewater Needs of Non-EDA4P
Eligible Disadvantaged Areas." Published in March 200] , this “Statewide Needs Assessment”

The study identified $3.8 billion in water and wastewater infrastructure needs. Approximately
$1.8 billion is needed for water infrastructure and $2.0 billion for wastewater.




Cost estimates in both studies represent immediate infrastructure needs ranging from first time
facilities to upgrades of inadequate systems. Based on these studies, total statewide estimates of
needs in disadvantaged areas equal $4.55 billion, comprised of $2.21 billion for water treatment
and distribution and $2.34 billion for wastewater infrastructure (Table 1). These two studies
represent the first time there has been an estimate of economically distressed areas water and
wastewater infrastructure needs for the entire state based on detailed survey methods.

LOCAL AND REGIONAL ROLE

Investment by local and regional entities in water strategies and in water and wastewater
treatment and conveyance projects primarily occurs through expenditures that are financed
through the issuance of municipal bonds on the open market. Most financial assistance provided
through the TWDB is evidenced by municipal bonds issued by the entity receiving the -
assistance. The following chart (Figure 1) shows the annual amount of issuance for the TWDB
and all other market issues for water-related projects. On a state fiscal year basis, from 1997 to
2004, over $17.6 billion of bonds, sold in 2,367 different series, contributed to the development

of local and regional projects’ (Appendix 2, Table A2.l).<:

Figure 1: Water and Wastewater Debt Issued in Open Mafi(et, FY 1997-2004*
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STATE’S ROLE

entities with the exception of disadvantaged areas. This section, therefore, breaks needs down

The data contained in previous sections regarding needs clearly indicate that there is a huge
backlog of projects necessary to provide basic water and wastewater services to disadvantaged
areas of the state. Additionally, based on project implementatipn activity observed at the
regional water planning level, many entities are not proceeding to implement vita] water supply
strategies included in the first decade of needs of the 2002 State Water Plan. The analyses that
follow are based on the premise that the funding of water supply strategies, including those for

disadvantaged communities, should proceed at a rate equal to the annualized amount of need per

attributable to disadvantaged and smal] communities (Table 1)."! TWDR estimates that $506
million™ (Table 2) in cash from the state is needed for the $2 4 billion in bonds and grants used
for this financial assistance through 2011, with a tota] of approximately $1.3 billion in cash
appropriations needed over the next 30 years for debt service on bonds issued through the 2011

W




The estimated bonds and grants needed to provide state assistance, as well as the associated
general or dedicated revenues needed through FY 2011 are (Table 2):

e $300 million ($100 million per biennium) of bonds issued to fund State Participation” for
optimum sizing of regional projects.
o Appropriations required: $63 million total during the next three biennia for debt
service on the bonds issued for this purpose.
e $207.1 million in grant assistance, consisting of $156.7 million in 100 percent grants to
dlsadvantaged communities statewide; $50.4 million in 50 percent grants for small

communities.”
o Appropriations required: $207.1 million total to the Water Infrastructure Fund

(WIF)*" evenly spaced over the next three biennia.
e $1.7 billion in bonds issued over the three biennia to fund below-market interest rate
loans. This would include $50.4 million in loans for small communities to match the 50

percent grants described previously. -
o Appropriation required: $191.9 mllhon total dunng the next three blenma to pay

debt service not covered by the below-market-rate loans.
¢ 3$207.1 million for up-front permitting costs of projects. These projects would access the
WIF’s below-market-rate loans with lO-year payment dcferrals of principal and

interest. ™"
o Appropriation required: $44. 2 mllhon total through the next three biennia for

debt service.




Table 2: Water Supply Strategies (in millions)

e
Grants & Bond Issuance
Fiscal Year 2006 2007 2008 2009 2010 2011 Total
Grants

(10% of Assistance) $34.52 $34.52 $34.52 $34.52 $34.52 $34.52 $207.10
Loans w/10 year deferral

(10% of Assistance) $34.52 $34.52 $34.52 $34.52 $34.52 $34.52 $207.10
Loans - .

(80% of Assistance) $276.14 $276.14 $276.14 $276.14 "5276.14 $276.14 $1,656.81
State Participation $50.00 $50.00 $50.00 $50.00 ‘ SSO.QO $50.00 $300.00

Totals $395.17 $395.17 $395.17 ] 8395.'1 7 $395.17 5395.17 $2,371.00

Projected Appropriations : i
Fiscal Year 2006 2007 2008 2909 2010 2011 Total

Grants
(direct appropriations) $34.52 $34.52 $34.52 $34.52 - - $34.52 33452 $207.10

Loans w/10 year deferral

(debt service) $1.98 $4.13 8629 $845 81060  $1276  $44.22
Loans .
(debt service) $2060  $2516 5207 $3426  $3882  $4337  $191.03
State Participation .
(debt service) $298 . $6.23 $948 31217 $1487  $1728 $63.00
Totals S60.07 _ $7004  $8000  $89.40 $98.80  $107.93  $506.25
I

Experience in funding of agricultura] Iitiatives shows that having state grant funds available to
match local and federal resources leverages the state capital, and provides a more efficient and
effective deliverv mechanism for funding than low interest loans. Federal Environmenta]




Quality Incentives Program (EQUIP) funding provided through the Natural Resources

Conservation Service, is being made available to fund conservation projects. Border canal

systems have been targeted for assistance through the Lower Rio GrandeValley Water Resources ‘
Conservation and Improvement Act, and land stewardship activities that include range

management are growing across many watersheds and receiving interest from other federal

agencies.

Using a portion of the remaining agricultural water conservation bond authority, combined with
the loan repayments and investments in the fund, over $133 million in grants for projects and
equipment could be provided in the next three biennia. Approximately $ 67.8 million in
appropriations will be needed for debt service on the bonds issued for these grants over the same
period. If federal funds are leveraged, this investment could grow o two to three times the
amount of funding provided and based on prior experience, would result in saving approximately
2.8 million acre/ft of water per year by 2050. :

Table 3. Agricultural Water Conservatiqn Strategies (in millions)

———
Fiscal Year 2006 2007 2008 2009 2010 2011 Total
Grants* $22.20 $2220 $22.20 $22.20 $22.20 $22.20 $133.20
Projected Appropriations S
Fiscal Year 2006 2007 2008 2009 2010 2011 Total
Ag Bond A
(debt service) $1.12  $4.88 $9.29 $1339 $17.50 $21.59 $67.77

* funded with bond proceeds

Water and Wastewater Treatment and Distribution in Disadvantaged Areas

As identified earlier in this report, recent studies indicate an immediate $4.6 billion need in
disadvantaged communities statewide for water and wastewater collection, treatment and
distribution infrastructure. The 1989 EDAP program resources are exhausted, and a
constitutional referendum would be required to authorize additional bonds for the original
program. Other existing TWDB funding programs do not adequately meet the needs of these
communities, which historically have required grant funding in order to successfully complete
and sustain their projects. For illustration, it is assumed that a new program, similar to the
EDAP, would be made available statewide to disadvantaged communities. As modeled, the
proposed program would have funds available in the form of grants and loans, at a ratio of 90
percent grant and 10 percent loan. Facility planning grants would also be available.

The magnitude of total assistance needed would be unmanageable if implemented at one time.

Therefore, the program is assumed to be phased. A first phase of $450 million in grants for

construction over the next three biennia (2006-2011) represents three times the rate (825 million

in bonds issued per year) originally authorized for the EDAP. An additional $2 million per year

would be used for planning grants. A program structured in this manner would require

appropriations of $140.2 million through 2011. Annually, this would allow for $75 million in '




Table 4. Statewide Disadvantaged Infrastructure Strategies (in millions)

Grants & Bond Issuance

Fiscal Year 2006 2007 2008 2009 2010 2011 Total

Facility Planning Grants $2.00 S2.00 $2.00 $2.00 $200 52.00 s$12.00

Grants $75.00 $75.00 $75.00 $75.00 $75.00 $75.00 $450.00
Totals $77.00 $77.00 $77.00 $77.00 $77.00 $77.00 $462.00

F

Projected Appropriations : S ,
Fiscal Year 2006 2007 2008 2009 2010 2011 Total
Facility Planning Grants : o

(direct appropriations) $2.00 $2.00 $200 $200 3200 $2.00 $12.00

Grants ‘
(debt service) $6.54 $12.47 $18.40 $24.33  $30.27 $36.20 $128.21

Totals $8.54 81447 $2040 $2633° $3227 $38.20 $140.21

\ _ S

legal authority provided.** Two crucia] programs, the Rural Water Assistance Fund (RWAF)™
and Water Infrastructure Fund (WIF), were authorized in 2001 specifically to fill funding gaps.
Money has never been appropniated or dedicated to these funds. The State Participation
Program, structured for optimum-sizing of projects that ultimately are most cost effective,
requires an initial influx of general revenue for jt to succeed. Table 5 provides a summary of the
TWDB programs available for projects. A full discussion of TWDB’s programs is found in

Appendix 4.




Table 5. TWDB Programs

_

Inception  Funded (1)  Approximate Annual
Program Grant / Loan Date FY 98-04 Amount Available (2)
Agricultural Water
Conservation Bond Program Loan 1985 $32,145,000 $300,000
Clean Water State Revolving
Fund Loan 1987 $1,992,397,559 $353,000,000
Colonia Plumbing Loan
Program Loan 1991 $687,500 $100,000
Colonia Self-Help Program Grant 2001 $389,385 $250,000
Colonia Wastewater Treatment
Assistance Program Grant 1993 $208,526,827 {3)
Drinking Water State
Revolving Fund Grant/Loan 1997 $417,369,941 - ~ §95,800,000
Economically Distressed Areas -
Program Grant/Loan 1989 $59,725,198 )
Rural Community Water & .
Wastewater Fund Loan 2001 $1,350,000 o)
Rura] Water Assistance Fund Loan 2001 $35,160,000 $25,000,000

State ownership | ,
State Participation repurchased 1962 $117,705,000 (6)
Texas Water Development .
Fund1 & 11 Loan 1957/1997  $672,362,450 $75,000,000
Water Assistance Fund Grant/L oan 1981 $8,056,732 (7N
Small Community Hardship
Program : ’ Grant ; 2004 $3,500,000 o)
Water Infrastructure Fund - Grant/Loan 2001 $0 (8)
Total $3,549,375,632 $549,450,000
e R

(1) Only inchudes commitments approved by the TWDB since FY 1998 and closed as of July 19, 2004.

(2) Based on annual bond issuances, historical demands, or actual annual available amounts as appropriate

(3) 8300 million total authorized througt} Federal Appropriations. Currently all funds are allocated to ongoing projects.

(4) $37 million in authorized but unused bonds are allocated to ongoing projects.

(5) Funding dependent upon direct appropriations; currently no appropriation.
(6) Funding dependent upon legislative authority to issue bonds, with associated appropriation for debt service; <urrently

no appropriation.

(7) Funds from Texas Water Resource Finance Authority allocated for FY 05. Reduced projections for future years.

(8) Program created, however; no funding appropriated.
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POTENTIAL REVENUE SOURCES

Pursuant to a request from Senators Armbrister and Duncan, this section discusses potential
Tevenue sources that could fund the needed state role in water-related projects.
Recommendations in the Regional Water Plans and in the IFR indicate that the state should have

amounts of funds for Wwater-related projects considered during the development of past legislation
and for which estimates are available. Appendix 5 provides a detailed description of these fees,
- and how they were calculated. E ‘

. Planning Group Inpur

* A tax on the sale of bottled water;

. Appropn'atioq of general revenue;

* Increased authorization and use of state general obligation bonds; and

* Appropriation of state matching funds to take fu]] advantage of federa] grant
assistance. , .

Eight of the 16 Planning Groups support some form of tax on the sale of bottled water as
dedicated source of Tevenue to help political subdivisions pay for water supply projects.

11




Table 6. Potential Dedicated Revenue Sources for Water Infrastructure for which
Estimates are Available*

Estimated Revenue Generated (in millions)

Authorized water rights fee * Estimates may range from $3.6 to $213.07depending
on the exemptions and rate structures imposed

Reported use fee " $17.7 1n 2010
$18.1 in 2020

Public water supply connection fee : $75.4
County assessed water fee d ‘ $20.9 in 2000

$24.5 in 2010
§ 28.8 in 2020

Sales tax on water and wastewater ¢ : o - $234.2 in 2002
’ $ 253.8.in 2006

Bottled water fees

Fee on receipts ' '$0.87
5 cent surcharge per bottlet $52.1 in 2002
$65.2 in 2006

Sales tax per bottle *

taxed at 6.25 percent ' $55.4in FY 2005 rising to $ 67.4 in FY 2009
taxed at 6.75 percent $59.3 in FY 2005 rising to $ 72.1 in FY 2009
taxed at 7.5 percent ‘ $64.91n FY 2004 rising to $ 78.9 in FY 2009
Tiered residential use fee $ 8.5 million (exempting use of < 7000 gallons)
' ‘ $ 9.1 million (exempting use of <5000 gallons)
* Sce Appendix 5 for detailed estimates '  HB 1802 staff working papers. 1997.
* Bascd on Total Authorized Watcr Rights (7/30/2004) TCEQ. #1 BB, 2001 Fiscal Note for cngrossed version of SB 2

* Bascd on projccted demand under drought cenditions. Warer

Jor Texas - 2002 :
“ Bascd on TWDB Watcr Use Survey, 2000. Number of
conncctions may include some saics to industry.

" Texas Comptroller. May 2004.

“ Bascd on projccted population. Water for Texas - 2002
“LBB, 2001. Fiscal Notc for introduccd version of SB 2.
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Other fees

Below is a list of further dedicated sources of revenue that might be considered, but for which no
revenue estimates are avaijlable.

Surcharge on fishing licenses
Surcharge on hydroelectric production

Surcharge at water parks

Annual permit fees at TCEQ for all public water systems
Charge on all groundwater permits

Hotel-Motel tax

Additional Studies Needed R

Finally, these fees require additional research. Revenue estimates for these additiona] fees, and a
thorough economic impact analysis related to the establishment and implementation of dedicated
funding sources for water infrastructure projects, is also clearly necessary.

RECOMMENDATIONS

cannot be met by local, regional or federal entities, TWDB makes the following
recommendations: s

funding for:
O regional water supply projects; + -7
o disadvantaged Communities; and .-
O agricultural and municipal water conservation.
* State general Tevenues or dedicated revenues should be made available to allow existing
~ state assistance programs to offer: ‘
o " grants for research into water conservation techniques and innovative
technologies (such as desalination);
© grants for agricultural water conservation equipment, which will leverage
matching federal funds
© payment deferrals for Planning, design, and environmental and other permitting
activities;
©  grants, zero-interest loans and below-market loans to désadvantaged communities;
and
O state participation projects.

® Conduct a cost’/benefit analysis of using various revenue sources to fund programs that
larget state assistance to water supply strategies and to disadvantaged communities, as

described in this report.




Provide additional general obligation bond authority for TWDB.
Statutory authority should be provided to allow TWDB the flexibility to offer grants for
water and wastewater projects using state general obligation bond proceeds.

Remove the statutory prohibitions (Water Code Section 15 .974) that limit the WIF 40 no
more than 10 percent in each of the following areas:
o grants and low or zero-interest loans; and
o loans at or below-market interest rates for planning, design and permitting costs,
including a 10-year deferral on principal and interest.

Funding should be provided for adequate staffing for expanded financial assistance

programs, including outreach assistance and development of training programs in
financial and technical management.
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The Honorable Kenneth Armbrister The Honorable Robert Duncan
Chairman Chairman
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